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ORDER



In the present Complaint case, we are called upon to consider the question whether the respondent Fortis hospital, Mohali is a public authority within the meaning of Section 2 (h) of the RTI Act, 2005 and thus under an obligation to disclose information, when approached by an information seeker.       

2.  

Briefly, the facts of the case are that Ms. Dhanashree Damle, daughter of the Complainant Dr. SG Damle, Vice Chancellor of the MM University, Mullanna was admitted in Fortis Hospital on 22.02.2010 for treatment and a surgery was performed on her at the hospital. Subsequently,  Dr. S. G. Damle,  vide an application dated 3.8.2010 addressed to the Fortis Hospital authorities sought information under the RTI Act, 2005 on four counts, namely:- 

(i)  name of the doctor assigned for the treatment; 

(ii)  name of the doctor who performed surgery; 

(iii)  make and company of ‘VP Shunt’ used in the surgery  and 

(iv)  actual cost of the VP Shunt.  

3.   

 The Respondent, however, vide its letter dated 09.08.2010 declined to give the information. It wrote to the Complainant saying that the Fortis Hospital is not a ‘public authority’ within the ambit of Section 2(h) of RTI Act, 2005 and therefore, the RTI Act was not applicable to the Fortis Hospital. Aggrieved by the denial of information, the Complainant has filed the instant complaint before the State Commission.

 4.          
We have heard the parties at length and also considered their respective written submissions. The case of the Complainant is that the Fortis hospital Mohali is a ‘public authority’ within the ambit of Section 2 (h) of the Act ibid and that denial of information by the respondent amounts to a breach of the RTI Act. Our attention was drawn to letters dated 30.06.1998, 29.12.1999 and 20.11.2007 and it was argued that the land allotted by PUDA to the respondent for construction of Fortis Hospital was at a concessional rate, which was far below the commercial rate for such sites. It was argued that the hospital has been substantially funded by the instrumentality of the State Government i.e. PUDA, which allotted land below the prevailing market price. 



The case of the Complainant is that under Section 2 (h) (d) (ii) of the RTI Act, 2005 any non-government organization substantially financed, directly or indirectly by funds provided by the appropriate government, is deemed to be a ‘public authority’. It was argued that the word ‘financed’ in Section 2 (h) (d) (ii) is followed by the words, ‘directly or indirectly’ and therefore, even land allotted at concessional rates to a private organization by government or its instrumentalities, would amount to ‘financed, directly or indirectly’. It was submitted that the land on which Fortis Hospital has been built belonged to PUDA, an organ of Punjab State government and it was allotted to Fortis at ‘concessional rate’ i.e. at rates below the market price and thus a financial benefit accrued to the respondent from state government.  

5. 

The respondent, on the other hand, contested the averments made by the Complainant and denied that the land was allotted at a concessional rate. It was averred that 8.22 Acres of land was allotted to the Hospital on free hold basis without any condition of providing free-of-cost treatment to yellow card holders.

5.2

 It was submitted that even assuming  that land was allotted to the hospital on concessional rate,  it still cannot be labeled as a public authority in-as-much as no control is exercised by the Government over the hospital.  Allotment of land was one time policy decision to encourage medical infrastructure in the region. Further, it was argued that seeking information regarding the business cost and expenditure incurred by a private company encroaches upon its right of privacy as guaranteed under Article 21 of the Constitution of India. 

5.3

The respondent has relied on a decision rendered by a Single Bench of this Commission in CC-1666/2009 decided on 25.02.2010. In another case, CC-60/2010 titled “Mrs. Maninder Grewal Vs. Grecian Hospital, Mohali” the complainant therein had taken a plea that the Grecian Hospital is a Public Authority because land had been allotted to it by PUDA on concessional basis. The respondent submits that despite the land having been allotted to Grecian Hospital on concessional basis, the Punjab Information Commission held that mere allotment of land at concessional rate to an entity providing essential services to the community is not equivalent to substantial funding by the State. 

5.4

The Complainant, on the other hand, argued that the ratio in Grecian Hospital case does not support the contention made by the respondent. According to Complainant, the ruling in Grecian Hospital case was that allotment of land or provision of any other infrastructural facility to an institution may amount to substantial funding if the asset in question has been made available to the said institution only for a token or wholly inadequate consideration. He has also relied upon the decision dated 19.08.2008 by the Commission in Anil Kashyap Vs. PIO, Punjab Cricket Association Mohali.  In this judgment, according to the Complainant, it was made amply clear that financial assistance given for setting up infra-structural facilities of enduring nature would amount to funding within the scope of Section 2 (h) (d) of the RTI Act.

 6.  

The respondent has described itself as a purely private hospital, owned and run by a private organization as a private enterprise, without any concessions from the government, which also does not exercise any ‘control’ over its management or day to day functioning.

6.2

 In this context Deputy Chief Engineer, Punjab State Power Com Limited, Mohali, who was summoned by the Commission, has confirmed that electricity tariff is being charged on commercial rates from the Fortis Hospital. Similarly, the Assistant Excise and Taxation Commissioner Mohali has confirmed  that no VAT rebate is allowed to hospital on purchase of Capital equipment and disposables from within Punjab and in fact, no VAT rebate has been allowed to Fortis Hospital, Mohali on such purchases as the hospital is not a charitable institution.

6.3

 It was further argued that even though the Fortis Hospital is not a public authority under the RTI Act,   as a gesture of good will, the respondent has voluntarily provided to the Complainant information on the three points asked by him, namely regarding name of the doctor assigned for the treatment; name of the doctor who performed surgery; and the make and company of ‘VP Shunt’ used in the surgery. The price of Shunt charged from 
Ms. Dhanashree Damle, in any case is known to the respondent.

6.4

However, information regarding the fourth point, ‘actual cost of the VP Shunt’ has been withheld as this information relates to trade secret and business dealings of the respondent. This information is a commercial confidence, the disclosure of which would harm the competitive position of the respondent and also of the supplier of the shunt, who is a third party.  The argument is that  even if it is held that the respondent hospital is a public authority under the RTI law, information relating to actual cost of shunt would be exempt under Section 8 (1)(d). 

7.  

The outcome of this Complaint case entirely hinges on the interpretation of Section 2 (h) (d) (i) and (ii).  Section 2 (h) of the RTI Act is reproduced below:

Section 2 (h)

“Public authority means any authority or body or institution of self-government established or constituted-

(a) By or under the Constitution;

(b) By any other law made by Parliament;

(c) By any other law made by State Legislature;

(d) By notification issued or order made by the appropriate Government and includes any-

(i) body owned, controlled or substantially financed;

(ii) non-Government Organisation substantially financed, directly or indirectly by funds provided by appropriate government;”



Admittedly, the respondent is a purely a private hospital, established and managed privately. The government does not own it, nor does it control its management. The only issue to be determined is whether the respondent hospital is covered by the provision of the sub-clause (d) of clause (h) of Section 2 i.e. it is a non-government organization substantially financed, directly or indirectly by funds provided by appropriate government i.e. government of Punjab.



 The objective of Section 2(h) (d) (ii) is that non-government organizations which benefit from Sate exchequer at the cost of tax payer should be transparent and above board in their functioning. The provision is in keeping with the spirit of the RTI Act, which aims to provide for setting out the practical regime of right to information to promote transparency. Hon’ble Kerala HC in Thalapalam Service Co-operative Society Vs Union of India (2009 (3) CCS-273 Kerala), while considering the provision of clause (d) (ii) of Section 2 (h) observed, “Such a spectrum of substantial wisdom essentially advises that the provision under consideration has to be looked into from the angle of the purpose of the legislation in hand and the objects sought to be achieved thereby, that is, with a purposive approach. What is intended is the protection of the larger public interest as also private interest. The fundamental purpose is to provide transparency, to contain corruption and to prompt accountability. Taken in this context, funds which the government deals with are public funds. They essentially belong to Sovereign, “We, the People”. The collective national interest of the citizenry is always against pilferage of national wealth. This includes the need to ensure complete protection of public funds.” (para27).

8. 

The Section 2 (h) (d) is comprehensively worded to bring within its sweep not only direct funding of non-government organizations by appropriate government, but also indirect financial assistance, which may be in the form of cash or kind. The criteria, to our mind should be: has the concerned private organization financially gained substantially, by direct or indirect enablement of the appropriate government?   What the law requires is a proof that the concerned non-government organization financially benefited from appropriate government and such financial benefit was substantial. A financial benefit, direct or indirect, accrued to a private organization will amount to it having received the financial assistance within the meaning of Section 2 (h) (d), so long as such financial gain was mandated or enabled by an act of appropriate government.  



The word ‘funds’ occurring in sub-clause (d) of section 2 (h) have to be interpreted to include not only a direct cash outflow from government to non-government organization but also indirect ‘funds’, such as a subsidy or a monetary concession or financial benefit. When land is given at a price less than the market price, it results in financial savings to the buyer, which otherwise would have gone to the State exchequer. It is a financial benefit and a subsidy, resulting in saving of funds by the non-government organization. Going by the dictionary meaning of the word ‘fund’, it includes not only money received or collected but also money saved. The ‘Cambridge Dictionary online’ defines the word fund as: a sum of money saved, collected or provided for a particular purpose; money needed or available to spend on something; a lot of something.



We also find support in the judgment of Kerala High Court, given in the context of Co-operative Societies. In Thalapalam Service Co-operative Bank Vs Union of India and others (2009 (3) Civil court Cases-273 Kerala), it was observed (Para 21) that, “The aforesaid and the legislative declaration contained in Section 3 of the RTI Act that all citizens shall have the right to information, have to be borne in mind while interpreting the provision “substantially financed by funds provided directly or indirectly” in Section 2 (a) and the provision “substantially financed, directly or indirectly by funds provided by the appropriate government “ as contained in Section 2 (h) of the RTI Act. “Provide” means to make ready before hand; to supply; to procure supplies, means or what may be desirable; make provision. When one proceeds to provide, the intention is not necessarily that he provides from himself or from his own bag exclusively. If you provide something that someone needs or wants, or if you provide them with it, you give it to them or make it available to them. If you provide for someone, you support them financially and make sure that they have the things that they need. If you provide for something that might happen or might need to be done, you make arrangements to deal with it.” The HC further observed, “The essence of the act of providing is the making available of what is required to be provided. In this view of the matter, “funds provided by the appropriate government” is not necessarily providing funds from what belong to the appropriate government, either exclusively or otherwise, but also those provisions which come through the machinery of the appropriate government, including by allocation of provision of funds with either the concurrence or clearance of the appropriate government.”

9. 

In government, the normal procedure for disposal of all assets is through a competitive process of auction or open bidding, so as to ensure that the state gets the highest price. In the present case, the land on which the respondent hospital has been built was given by PUDA, not through any competitive bids or open auction, but allotted at a concessional rate, or what may be called ‘institutional rate’. The allotment may have been as per one time policy of the State government, but what is of critical relevance to us is the rate at which it was allotted. Was it at a price less than the prevalent market price, resulting in a financial benefit to respondent?  



The information seeker has rightly emphasized on the letter issued by GAMADA to the respondent Fortis Heart and Multi Specialty Hospital. In this letter bearing No. 26085 dated 20.11.2007, GAMADA had clearly stated that, “In this connection, it is intimated the PUDA has allotted land to your Hospital vide its letter No.10133 dated 30.6.98 at concessional rate”. This issue has been discussed at greater length in the paragraph 10 of this judgment. 



At this stage, however, it would suffice to refer to the letter dated 30.06.1998 issued by PUDA in relation to the allotment of this land. A perusal of   this  shows that the land allotted to the hospital was at the rate of Rs. 2100/- per Sq. Yd. on free hold  basis for setting up a super specialty hospital and the payment was to be made in 6 equal installments at 15% interest,  as per schedule. It is worthwhile to mention here that GMADA filed a written submission in this case vide its Memo No. GMADA, 2011/ 608 dated 16.03.2011, wherein, it has been clearly stated that on 08.09.1998, eight commercial sites in Phase-10  and 11, Mohali were sold at the rate of Rs. 31,262/- per Sq. Yd. and for Fortis  Hospital the land was allotted at the rate of Rs. 2100/- per Sq. Yd.  In this manner, according to the written submission of GMADA, there was a difference of Rs. 29,162/- per Sq. Yd. in the sale/allotment price. The letter of GMADA further states that at the time land was given to Fortis, the institutional price (of the kind sold to respondent Fortis) was fixed on Cost + basis and therefore these rates are not comparable with open market rates determined on the basis of auction prices of commercial sites. The letter also states that in the year 1998 the rate fixed for residential housing plots was at the rate of Rs. 3600/- per Sq. 



The land allotted to Fortis hospital and the so called other “commercial sites” which were sold at a much higher rate, were both sold by PUDA (GAMADA) for purposes of business ventures. Fortis hospital is no charitable institution; it is essentially an entrepreneurial business venture. Therefore, the fact that a lesser rate was charged from the respondent for the land given to it will amount to giving it a monetary concession, particularly when we note that the commercial sites which were sold at a much higher rate could also be put to use for purposes of health care business, such as a medical clinic or a medical diagnostic and investigation set-up.



 What then is the distinguishing line between the two types of land sold at two different rates, if both could be used for health care business? If anything, the respondent got a much larger chunk of land in the name of a hospital at a rate much below the price charged from others, merely because their allotment was called institutional as against the other open auction sales of commercial sites, though on both such lands / sites health related business / activities could be carried out. On commercial plots for General Trade, even hospitals and similar facilities are allowed. Would such a dispensation to the respondent, therefore, not amount to a financial benefit within the meaning of Section 2 (h) of the Act? 



 It may not be out of context to note that prior to the allotment of the land in question to the respondent hospital and also subsequent to the allotment of this land to the respondent, the policy in vogue for sale of such institutional land for hospitals was through auction. The Estate Officer cum PIO, GMADA has submitted copies of file noting along with copies of agenda note and decisions taken by the Empowered Committee to auction the institutional sites. The Agenda item No. 51.18 dated 20.7.2006 was approved in the 51st meeting of Finance and Accounts Committee and necessary instructions were issued vide Ends. No. PUDA-A/CS(W)2006/9349-74 dated 27.10.2006. In the Notification issued they have indicated rates for institutional sites in Urban Estates for Health (Private) as under.

A) Multi-Super Specialty Hospital……………………..Through open auction.

B) Hospitals…………………………………………….. Through open auction.

C) Nursing Homes……………………………………    Through open auction.



The GMADA now observes auction mechanism for sale of such sites, though currently such auctions are conducted as ‘limited competition auction’ in so far as only qualified doctors fulfilling the prescribed conditions alone are allowed to participate in such auctions. Detailed policy instructions have been issued in this regard by GMADA’s Policy Branch vide its letter No. GMADA (policy)/08/1908-09 dated 5.2.08, which clearly show that presently land is not being allotted to hospitals on reserved institutional prices, but thorough auction. 

10. 

The issue of a condition imposed by GMADA for free treatment of BPL families has been forcefully argued by both the sides. GMADA vide its letter No. 26085 dated 20.11.07 imposed a condition on the respondent that it shall provide free of cost treatment to the yellow card holders up to 10% of the out-door patients and 5% of indoor patients. This letter mentions the fact that land was allotted to Fortis Hospital at concessional rate. The Complainant has relied on this letter to argue that GMADA itself has stated in this letter that the land was given to respondent on concessional rates and even a condition of free treatment to BPL patients was imposed, which shows the ‘control’ exercised by GMADA, a State organ, over the functioning of Fortis hospital. 



The respondent, on the other hand argued that this condition was withdrawn subsequently vide GMADA’s letter No. 16175 dated 6.12.2010. It was therefore, argued that no reliance can be placed on this letter dated 20.11.07 as it stood withdrawn and hence is a nullity. 

GMADA’s   letter dated 6.12.2010 states that in all those cases of land allotment where the condition relating to free treatment of BPL patients had not been incorporated in the allotment letter itself, this condition should be deleted because such allottees cannot be bound by such a condition. However, in all cases where this condition was imposed at the time of allotment itself, the letter goes on state, this condition of free treatment shall be meticulously observed. It is further stated in the letter itself that the letter is being issued on the legal advice of Advocate General. 



We have examined the advice given by the Advocate General. The last paragraph of the advice dated 4.8.2010 given by  Addl. AG, Madhu Dayal and endorsed by AG is reproduced, “As per the file it appears that in the case of these 5 private Super Specialty Hospitals the entire sale consideration, interest and all other amounts as dues have been paid and the conveyance deeds in their favour have been executed. Therefore, the clause reproduced above incorporated in the terms and conditions of the allotment letter at this stage may not be legally sustainable. In view of this, clause can only be incorporated with the consent of the concerned parties or in the alternative by bringing in appropriate legislation.”



We have given the above details to highlight the fact that GMADA had imposed the condition of free treatment for the reasons (as stated in its letter) that land was allotted on concessional rates. However, this condition was withdrawn later on, on the advice of AG for the reasons that such a condition imposed subsequent to the execution of conveyance deed may not be legally sustainable at this stage. No where the AG or GMADA have stated that the condition was withdrawn because land had not been given at a concessional rate. 



 The subsequent withdrawal of this condition does not, in any way, altar the rate charged by PUDA (GMADA) for the land, which was far below the then prevalent prices. What was withdrawn by the GMADA’s letter was the condition of free treatment and the reason for withdrawal of this condition was not that the respondent had been charged market rate for the land, but because this condition had not been originally imposed at the time of sale of land. The rational was that this condition should have been incorporated in the sale-deed itself and that once the sale-purchase transaction had been concluded, no new condition could be imposed on the respondent post facto.  



It is not for this Commission to go into the question of non - incorporation of the condition of free treatment in the sale deed or at the time the allotment letter was issued to respondent; the lapse may have happened as a bureaucratic bungling or it may be that the government decided to impose this condition as an afterthought, having woken up to the fact that land had been given at a concessional rate. For our purposes, it is enough to note that the cost of land and the rate charged by PUDA from respondent remained unchanged and this rate was lower than the then prevalent market prices as determined by open auctions conducted by GMADA. 



Therefore, it must be held that the respondent Fortis Hospital availed a financial benefit from the state exchequer. The rate at which the land was allotted to the Fortis Hospital was about 6% of its price prevalent at that time. 
11.   

Having noted that the land was given at concessional rate, it still needs to be seen if this amounts to “substantially financed”. The expression ‘Substantially financed” has not been defined in the RTI Act, nor it can be given a fixed or rigid meaning. The term has to be interpreted, keeping the facts of each case in view. 



Coming to the facts of the present case, could the respondent have put up the hospital without allotment of land by PUDA? In other words, allotment of land was critical to commissioning of the hospital; if there was no land, there would not have been a hospital. For this reason, allotment of land at concessional rate was a ‘substantial’ financial assistance to the management of Fortis Hospital. 



Kerala HC in the case mentioned above, while examining the term ‘substantial’ held, “…..the word ‘substantial has to be understood in contradistinction to the word ‘trivial’ and where the funding is not trivial to be ignored as pittance, the same would be ‘substantial’ funding because it comes from the public funds. Hence, whatever benefit flows to the societies in the form of share capital contribution or subsidy, or any other aid including provision for writing off bad debts, as also exemptions granted to it from different fiscal provisions for fee, duty, tax etc. amount to substantial finance by funds provided by the appropriate government, for the purposes of Section 2 (h) of the RTI Act.”(para 27). 



The antonyms of the word “substantial” are: inconsequential, insignificant, little, trivial or negligible. Allocation of land, without which the hospital could not have come up, at the rate of   Rs. 2100/- per Sq. Yd when the market rate was Rs. 31,262/- per Sq. Yd. is certainly a substantial financial benefit. This benefit surely cannot be called trivial, negligent or insignificant. 

 The Allahabad High Court in 2008(4) Civil Court Cases 352 (Allahabad) has held that wherever there is an iota of nexus regarding control and finance of public authority over the activities of the private body or institution or an organization etc., the same would fall within the provisions of Section 2(h) of the Act. 



There is thus no escape from the conclusion that infrastructural facility in the form of land provided to the Fortis Hospital at 6% of its actual price would amount to substantial funding by the Government

12.  

There is another important aspect to the case, which should not be ignored. The respondent is a hospital. It is true that it is a private commercial venture, but given the nature of its business, the respondent is discharging an important service to the society. The Punjab and Haryana High Court in a full Bench decision in the case of Ravneet Kaur Vs CMC, Ludhiana (AIR 1998 Punjab and Haryana-1) rejected the argument that a body discharging public duty, merely because it is a private body, would place it beyond the pale of scrutiny.  The court observed that what is relevant is the nature of the functions being discharged by an institution, rather than the consideration whether it is a public body or a private institution.  “The source of power is not important. It is the nature of power that is relevant,” observed the full Bench.



The High Court of Madras, in ‘Tamil Nadu Road Development Co. Ltd. Vs Tamil Nadu Information Commission’ (WA – 8111 of 2008 and MP No.1 of 2008, decided on 5.8.2008) approvingly quoted Joseph Pulitzer, after whom the famous Pulitzer prizes were posthumously established, “There is no crime, there is not a dodge, there is no trick, there is not a swindle which does not live by secrecy. Get these things out in the open, describe them, attack them, ridicule them in the press, and sooner or later public opinion will sweep them away”.



Increasingly, transparency is sweeping the country. Rightly so, every institution which impinges on public life in general or carries out activities which impact community as a whole, is being asked to be transparent in functioning. Why should the respondent be an exception? In fact, by suo motto disclosing information on the first three queries of the Complainant, the respondent has shown that it is socially responsible and an open institution. 

13. 

We, for the reasons recorded in the foregoing paragraphs, have no hesitation in holding that the respondent Fortis hospital is a Public Authority within the meaning of Section 2 (h) of the Right to Information Act, 2005 and hereby direct it to appoint a Public Information Officer under Section 5 of the Act ibid and ensure that all RTI requests are duly attended to, in accordance with the provisions of the Act.  

14. 

As regards the exemption pleaded by the respondent under Section 8 (1) (d) of the Act, we accept its plea that the actual cost of the VP Shunt is information of ‘commercial confidence’. We may here refer to the decision of Central Information Commission in Munish Bhatnagar Vs.Kendriya Bhandar, Delhi (RTIR (2011) 145 – CIC). In this case, CPIO of Kendriya Bhandar had rejected the request of an information seeker relating to supply rate for spring posts. The Central Information upheld the denial of the information under Section 8 (1) (d) of the RTI Act by the CPIO of Kendriya Bhandar. 



The facts of the case before us are no different from the above quoted decision. A ‘shunt’ is a commodity - at what rate it was procured by the respondent or at what rate it was sold to the Complainant, are matters of pure commerce, disclosure of which may harm the competitive position of the respondent hospital and also of the third party i.e. the manufacturer or supplier of the stunt. In the business world, it is a common practice among manufacturers and suppliers to levy differential rates, depending upon various variable factors. 



The Complainant has not pleaded that any larger public interest warrants disclosure of this information and therefore it must be held that the respondent is not obliged to disclose the cost price of the shunt. The price at which the  Shunt used in the operation of Ms. Dhanashree Damle was procured by the respondent Fortis hospital, would, therefore, be covered within the scope of exemption of Section 8 (1) (d). 

  (Ravi Singh )    (Kulbir Singh)      (P.P.S.Gill) 
  (Surinder Singh)         (R. I. Singh)

      S.I.C.                 S.I.C.

     S.I.C.                   S.I.C.                         C.I.C.

 Dated:  12.05.2011
