
STATE INFORMATION COMMISSION, PUNJAB
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Sh. Hitender Jain,

C/o Resurgence India, B-34/903,
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Vs.

State Public Information Officer (SPIO),
O/o the Governor, Punjab,
Punjab Raj Bhawan, Chandigarh & others.

...….…………….......Respondent
CC No. 187 of 2006

Alongwith CC Nos 188 to 193 of 2006

Mr.Rajan Kashyap,

Chief Information Commissioner, 

Mr. R.K.Gupta, State Information Commissioner, 

Mr. Surinder Singh, State Information Commissioner.
ORDER

(Chief Information Commissioner)



The instant Complaint No. 187 of 2006 has been filed against the State Public Information Officers of Public Authorities in Punjab numbering 262. It is filed under Section 18 (1) (f) of the Right to Information Act, 2005.


The averments in the complaint are:-

· that in terms of Section 4(1)(b) of the Act, it was mandatory for all public authorities in the state to publish certain information before 12th October, 2005;

· that it was also mandatory for the public authorities (under Sections 4 (1) (c) & 4 (1) (d) )to publish relevant facts while formulating important policies or announcing decisions which affect the public and provide reasons for their administrative or quasi-judicial decisions
·  that all the public authorities in the state are duty bound under Section 4 (2) to provide information suo motu to the public at regular intervals through various means of communication including the internet
·  that the public authorities are bound 
(under Section  4 (3) & 4 (4) ) to widely disseminate the information catalogued under Section 4 (1) through various means of communication including notice boards, newspapers, media broadcasts and internet etc. 
Complainant alleges that the Respondent SPIO’s have not so far posted the information under  Section 4(1) (b) as per the requirements of the Act. He also mentions specific deficiencies in the dissemination of information as per Section 4 of the Act. In these premises, the Complainant seeks issuance of directions by the Commission to the Respondents ordering compliance with the mandate of 
Section 4.


Six other complaints that is CC Nos 188 to 193 have also been filed under Section 18 (1) (f) of the RTI Act complaining that the Respondents therein have not complied with Section 4 (1) of the RTI Act.


These cases were taken up by this bench of State Information Commission, Punjab on 13th July, 2006. After hearing the Complainant, it was felt appropriate that before the Commission issues notice to the Respondents, the Complainant should satisfy the Commission that infraction of the mandate of Section 4 by the public authorities attracts intervention by the Commission under Section 18 of the RTI Act, 2005. The case was, therefore, adjourned to 19.09.2006 for hearing arguments on this basic issue. We also asked 
Mr. B.M.Lal, Advocate to address the Commission as amicus curiae. On 19.09.2006, the matter was partly heard and was adjourned to 21.11.2006 for further arguments. The arguments in the matter were concluded on 21.11.2006 and the judgment in the case was reserved.


Opening the arguments, the complainant drew our attention to International Covenant on Civil and Political Rights, 1966 and certain provisions of U.K. Freedom of Information Act 2000 and U.S.A.  Freedom of Information Act 552. The complainant argues that the  International Covenant was approved in the United Nations General Assembly by  Resolution No.2200A (XXI).  The complainant quotes article 2, para 3 of this covenant as under:-



“Each State Party to the present Covenant undertakes:

(a) to ensure that any person whose rights or freedoms as herein recognized are violated shall have an effective remedy, notwithstanding that the violation has been committed by persons acting in an official capacity;

(b) to ensure that any person claiming such a remedy shall 

have his right thereto determined by competent judicial,

administrative or legislative authorities, or by any other

competent authority provided for by the legal system of the State, and to develop the possibilities of judicial remedy;

(c)
to ensure that the competent authorities shall enforce such remedies when granted”.


The portion of covenant quoted above is a general clause containing an undertaking by the member Nations of the United Nations assuring freedom of information to citizens. Complainant argues that Right to Information Act in India follows the undertaking given by various Nations including India when adopting the International Covenant.  He pleads that the State Information Commission should intervene under section 18 (1)(f) to direct the authorities arraigned as respondents to take appropriate action under section 4 to publish various information.



 The complainant suggests that if precedents and case law on the subject has not yet emerged in India, the Commission should draw upon the letter & spirit in the corresponding provisions in enactments in the U.K. and the USA. The complainant quotes section 19 of the U.K. Freedom of Information Act, 2000 as a provision corresponding to section 18 of the RTI Act 2005 in India:-

“Section 19, Publication Schemes:- (1) It shall be the duty of every public authority-

(a) to adopt and maintain a scheme which relates to the     publication of information by the authority and is approved by the Commission ( in this Act referred to as a “publication scheme”),

(b) to public information in accordance with its publication scheme, and 

(c) from time to time to review its publication scheme

(2) A publication scheme must –

(a) specify classes of information which the public authority publishes or intends to publish,

(b) specify the manner in which information of each class is, or is intended to be, published, and 

(c) specify whether the material is, or is intended to be, available to the public free of charge or on payment.

(3)

In adopting or reviewing a publication scheme, a public authority shall have regard to the public interest -

(a) in allowing public access to information held by the authority, and

(b) in the publication of reasons for decisions made by the authority.

(4)

A public authority shall publish its publication scheme in such manner as it thinks fit.

(5)

The Commissioner may, when approving a scheme, provide that his approval is to expire at the end of a specified period.

(6)

Where the Commissioner has approved the publication scheme of any public authority, he may at any time give notice to the public authority revoking his approval of the scheme as from the end of the period of six months beginning with the day on which the notice is given.

(7)

Where the Commissioner -


(a)
refuses to approve a proposed publication scheme, 

or


(b)
revokes his approval of a publication scheme,

he must give the public authority a statement of his reasons for doing so”.


Similarly the complainant quotes U.S.A. Freedom of Information Act 5 U.S.C.$ 552 which is reproduced below:-



$ 552. 



“(1)
Each agency shall separately state and currently publish in the Federal Register for the guidance of the public -



(A)
descriptions of its central and field organization and the 

Established places at which, the employees ( and in the case of a uniformed service, the members ) from whom, and the methods whereby, the public may obtain information, make submittals or requests, or obtain decisions:

(B)
statements of the general course and method by which its functions are channeled and determined, including the nature and requirements of all formal and informal procedures available;

(C)
rules of procedure, descriptions of forms available or the places at  which forms may be obtained, and instructions as to the scope and contents of all papers, reports or examinations;

(D)
substantive rules of general applicability adopted by law, and statements of general policy of general applicability formulated by the agency; and

(E)
each amendment, revision, or repeal of the foregoing.


The complainant avers that the provisions of the Acts in U.K. and U.S.A. corresponding to those in RTI Act in our country should guide the Commission in the instant matter.




Questioning the maintainability of the instant complaints under Section 18 of the RTI Act, the amicus curiae submitted that  the provisions of Section 18 (1) (f) would be attracted only where a person fails to obtain information pursuant to a request made by him in that behalf to the concerned Public Information Officer. Clause (f) of Section 18 (1) obligates the Commission to receive and inquire into complaints in respect of any matter “relating to requesting or obtaining access to records under this Act”. According to the amicus curiae,  the provisions of 18 (1) (f) will apply only where Complainant has made a request to the concerned PIO for obtaining information. He submits that under this clause a complaint has to relate to ‘requesting’ or ‘obtaining’ information. He cites Webster’s New 20th Century Dictionary and the Chambers 20th Century Dictionary to contend that lexicographically the word ‘obtain’ implies procurement of something by effort.  In the absence of a request for information under the Act, the adjudicatory jurisdiction of the Commission cannot be invoked. Amicus curiae avers that Section 4 mandates the public authorities to publish/disseminate certain information suo motu so that the public requires to take minimum resort to the use of the Act for obtaining information. If any person claims to have noticed a failure of the public authorities to publish/disseminate information suo motu in terms of Section 4, submits the amicus curiae, it  does not mean that it is a matter relating to the request for obtaining information. The amicus curiae further submits that as and when deficiencies in the discharge of duties by the public authorities under Section 4 of the Act are noticed by the Commission, the Commission can take suitable action under Section 25 of the Act. This provision confers the power of monitoring and reporting upon the Commission. According to the amicus curiae, the RTI Act makes a clear distinction between the judicial function and the regulatory function of the Commission. Amicus curiae further submits that the suo motu dissemination of information under Section 4 of the Act is the obligation of the public authority concerned and not of the Public Information Officer appointed by it. He contends that the PIO is an appointee of the public authority under Section 5 of the Act for the purpose of providing information to persons requesting for the information under the Act. Amicus curiae insists that under the Act, PIO is not responsible for the suo motu dissemination of information, which function is that of the public authority. These two functionaries, that is the PIO and the public authority, according to the amicus curiae cannot be equated for all purposes.


Rebutting these contentions, the Complainant has made the following submissions:-
(i)
Section 4 (4) of the Act requires that all information published/disseminated under Section 4 (1) has to be made accessible with the Public Information Officers (in electronic format to the extent possible) and that such information is to be available free or at such cost of the medium or the print cost price as may be prescribed. Complainant submits that there are two ways of access to this information – one, through means like internet, newspapers etc. prescribed under Sections 4 (2), (3) & (4); two, by making a request to the PIO “free or at such cost of the medium or the print cost price as  may  be  prescribed”.   The Complainant argues that if PIO does not have the information in accessible form, he can duly not supply the same to a person who seeks it. Thus, according to Complainant, the subject matter of the complaint is a “matter relating to requesting or obtaining access to record under the RTI Act”. The Complainant avers that the matter warrants interference by the Commission in its jurisdiction under Section 18.
(ii)
The Complainant drew the attention of the bench to a comparison between the provisions of Section 6 (1) & 
Section 4 (4) of the Act and submitted that the act of seeking information under Section 4 (4) is very similar to seeking information under Section 6 (1) and involves making a request to the PIO and payment of prescribed fee. He submits that since the matter involves requesting and obtaining access to records, it is deemed to be covered within the ambit of Section 18 (1) (f) of the Act. 
(iii) The Complainant also drew the attention of the bench to the provisions of Clauses (iii) & (vi) of Clause (a) of Sub Section  (8) of Section 19 to contend that the Commission has a clear authority to direct publishing of certain information or categories of information. Sub Clause (vi) according to Complainant directly deals with the issue under adjudication inasmuch as this provision empowers the Commission to direct the public authority to provide it with an annual report in compliance with Clause (b) of Sub Section (1) of Section 4. According to him, these sub clauses clearly envisage that a complaint can be made under Section 18 with regard to non publishing of information under Section 4 (1) (b).
(iv)
The complainant further cites a decision of the Goa State Information Commission (an interim order dated 23.08.2006) wherein that Commission has issued directions under sub-section (8) of section 19 and section 18(3) (c ) of the RTI Act, 2005 to the State Govt. of Goa and various public authorities in that State to take appropriate action u/s 4 of the Act. 
On 21.11.2006 a Non Govt. Organization (NGO), namely, Burning Brain, Chandigarh represented by one Sh.Hemant Goswami, a social worker sought permission of the Commission to make submissions in this case. This Bench of the Commission permitted Sh.Goswami to do so. In his submissions, Sh.Goswami repeated some of the arguments that had earlier been made by the complainant on 19.09.2006. Additionally, he argued on 21.11.2006 that where information made available by a public authority is incomplete, the State Public Information Officer under section 5(4) is free to seek assistance from any other officer to supplement and complete the information for delivery. The argument advanced is that PIO is to be held responsible for ensuring that the obligations of public authorities under section 4 are properly met. If they are not met, then the Commission should take appropriate action under section 18. Sh.Hemant Goswami further argues that effort by the individual to obtain information through electronic means e.g. by seeking access to the website should be considered as a request for information. Not obtaining the information electronically, it is argued, should be deemed to be refusal of information; thereby justifying intervention by the Commission under section 18. 
After the conclusion of arguments, the Complainant sent through courier a further submission (received in the office of the Commission on 
23rd November, 2006). The submission made in this communication is as under:-
“01.
During the hearing, it was contended by the Ld. Legal Advisor  of  the  Commission  that  this Commission could take                   
cognizance of the matter only after a request was made by the Complainant for accessing information. There are different modes of making request, one of which is request for access to information through internet. The Complainant had made a request for the information prescribed u/s 4 (1) (b) in each case on the URLs www.rti.gov.in, www.punjabgovt.nic.in and the respective websites of the public authorities, wherever available, but since the information was not posted by the public authorities, the message displayed was “There is currently no item available on this page.” The attention of this Commission is invited to Para 06 of the Complaint which would substantiate the averment.
02.
The contention of the Ld. Legal Advisor of the Commission that even for accessing information prescribed u/s 4 (1) (b), application had to be made u/s 6(1) holds no ground. The information u/d 4 (1) (b) are proactive disclosures made by public authorities and are not only to be made available on request but also disseminated widely [Section 4 (2), (3) & (4) read with Explanation thereunder]. There is absolutely no requirement to make application u/s 6 (1) for seeking information u/s 4 (1) (b) and no application fee is required to be paid in this case. If the applicant were to follow the section 6 (1) route even in this case, there was no need to prescribe separate fee in section 4 (4) itself”.



Before appraising the arguments and submissions, I would like to consider the International Covenant and the provisions in the U.K. and the U.S.A. corresponding to those in the RTI Act quoted by the Complainant.



The extract from the International Covenant on Civil and Political Rights 1966, is unexceptionable. It underlines in general terms the commitment of the member States, including India, to freedom of information. The Covenant itself, which is a general commitment to freedom of information, does not lend any specific support to the contention of the complainant. What the Commission is required to do is to apply and interpret provisions of the Right to Information Act, and not the general approach in the International Covenant. 




In so far as U.K. and the U.S.A. Enactments are concerned, these are foreign legislations. They are not applicable in the interpretation of the RTI Act, 2005 in India. In any case, the very wording of the two Enactments, as reproduced above, indicates that the role of the State Information Commission in U.K. and in U.S.A. is different from that of Central Information Commission and the State Information Commissions in India. Section 19 of the U.K. Act quoted above makes it abundantly clear that the publication of information by the authority in U.K. is to be approved by the Commissioner ( corresponding to State Information Commissioner ). According to the RTI Act, on the other hand, it is the public authority that has to publish the information suo motu.  In RTI Act, no intervention of the Commission at this stage is envisaged at all. As such the reliance on the provisions in the U.K. Act is misplaced.


Similarly U.S.A. Act quoted above merely states that each agency in the Country/State shall publish certain information for the guidance of the public.



From the above it is apparent that the Commission has to adjudicate strictly in terms of the provisions of the RTI Act.  The various Acts quoted by the complainant are not  directly relevant or applicable.


I have given my thoughtful consideration to the submissions made by  the Complainant as  well as the amicus curiae. Before I proceed to decide the issue involved pertaining to the maintainability of the instant complaints under Section 18 (1) (f) of the RTI Act, I wish to place on record that another related issue was also raised by the amicus curiae submitting that since the obligation under Section 4 to publish the information suo motu is that of the public authority and not of the PIO, the complaint could not lie against the PIOs. The Complainant, however, maintains that even for failure to disseminate suo motu information, the PIO  was  liable  and it was not necessary to implead the public authorities.  It was,  however, agreed that this related issue can await the decision on the main issue that is “whether infraction of Section 4 mandate by the Public Authorities attracts the jurisdiction of the Commission under Section 18 RTI Act”. I would, therefore, for the present confine myself to this issue only.


A close reading of the provisions of the RTI Act, 2005 discloses in no uncertain terms that the Act confers two types of jurisdiction upon the Commission. The fasciculus of Sections 18 to 20 encapsulates the judicial power of the Commission. Section 18 provides for complaints to the Commission from persons who are denied information demanded by them under the Act in the circumstances enumerated in Clauses (a) to (f) of Sub Section 1 of Section 18. Section 19 provides for filing of appeals from the orders of the PIOs to the first Appellate Authorities and thereafter to the Commission. Section 20 contains a penal sanction whereunder the Commission can impose a penalty upon a PIO who has without any reasonable cause refused to receive an application for information or has not furnished information within the specified time or has denied the request for information or knowingly given incorrect or misleading information or destroyed information which was the subject of the request or obstructed in any manner in furnishing the information. Provisions of Section 25 appearing under the rubric “monitoring and reporting” contain the regulatory power of the Commission. Sub Section 1 of Section 25 mandates the Commission to prepare a report on the implementation of the Act during the year and submit the same to the appropriate Government. The appropriate Government in turn is required to cause the report to be laid before the House of the State Legislature. Sub Section 5 of Section 25 empowers the Commission to give suitable recommendations to the 
public authorities specifying the steps which ought in its opinion to be taken by such                                                             public authorities for promoting conformity with the requirements of the RTI Act as and when deficiencies in this behalf come to the notice of Commission.


The question in the complaints before us is whether failure on the part of a public authority to suo motu disseminate information under Section 4 is amenable to the judicial power/adjudicatory jurisdiction of the Commission or whether corrective measures could be taken by the Commission only in the manner provided by Section 25 of the Act. There is no doubt in my mind that 
the  two  functions  that  is the  adjudicatory  function (Sections 18 to 20) and the  regulatory function (Section 25) are two separate areas delineated by the RTI Act. These two functions do not overlap. They differ in all material aspects. The necessary pre-conditions for the exercise of these functions, the procedural requirements and the sanctions behind the power of adjudication and regulation are different. The judicial function is backed by a penal sanction whereas the regulatory function has the sanction of accountability of the Government to the legislature.


Exercise of the judicial function of the Commission as provided in Sections 18 to 20 which involves the imposition of penalties has to be carefully and strictly as per the specific legal provisions of RTI Act. The precise width of Clause (f) Sub Section (1) of Section 18 is thus required to be ascertained. This Clause reads as under:-
“S.18 Powers and functions of Information Commission – (1) Subject to the provisions of this Act, it shall be the duty of the Central Information Commission or State Information Commission as the case may be to receive and inquire into a complaint from any person,-
(a) to (e) xxxxxxx
(f) in respect of any other matter relating to requesting or obtaining access to records under this Act”.


A reading of Clause (f) shows beyond doubt that for a complaint to fall under this Clause, it must relate to’ requesting’ or ‘obtaining’ information. We accept the argument of the amicus curiae that lexicographically both the words ‘request’ and ‘obtain’ connote an effort to procure. Therefore, this Clause will not come into play unless there has been an effort on the part of the person complaining to obtain information from a Public Information Officer by making a suitable request therefor.  


In the instant cases, the grievance of the Complainant relates to the failure by  the  public authorities to publish/disseminate information under Section 4. Complainant has not made any claim in the complaints that he made any requests to the Respondent PIOs for providing information either by making an application under Section 6 or by making a request under Sub Section (4) of Section 4. The submission by the Complainant that he had made an effort to obtain the information by visiting the websites of the public authorities wherever available, but since the information was not posted by the public authorities, the message displayed was there is currently no item available on this page. Visiting a website of a public authority is not the same as making a request for obtaining information to the concerned PIO. Even assuming that Sections 4 (4) and Section 6 (1) provide two different modes for obtaining information, it is clear that for having resort to either of them a request to the PIO is necessary. In fact in the written submissions, the Complainant has himself accepted this position in the following words:-
“Thus, the act of seeking information prescribed u/s 4(1) (b) is very similar to seeking information u/s 6(1) and involves making a request to the PIO and payment of prescribed fees”.



It is, thus, seen that the instant complaints have been filed without any prior request for obtaining information from the concerned PIOs. The provisions of Section 18 (1) (f) are, therefore, not attracted in the instant case.



Before parting with this matter I would also wish to deal with the various other points raised by the Complainant in support of his plea regarding the maintainability of the complaints under Section 18 (1) (f).


As per the Complainant Sub Section (4) of Section 4 peremptorily requires that the information published/disseminated suo motu by a public authority has to be made available to the concerned PIO so that he can provide the same to any person making a request therefor free or at such cost as may be prescribed. Complainant consequently submits that non-availability of the aforesaid information tantamounts to a denial of information to the information seeker. The argument appears to be founded on a hypothetical premise. If an application was made to the PIO seeking information, the PIO might have provided the same to the Complainant despite the information not having been published by the public authority. Merely because certain information is not available on the website of a public authority 
does not  lead  to the inference that the information should be deemed to have been  requested for by a Complainant and also refused by the PIO. The argument based on Sub Section (4) of Section 4 is, thus, of no avail.


Another submission by the Complainant in support of his plea for maintainability of the instant complaints under Section 18 (1) (f) is based on Sub Clauses (iii) & (vi) of Clause (a)  of  Sub  Section (8) of Section 19. Sub Section (8)                   
of Section 19 deals with the powers of the Commission while deciding a complaint or an appeal. It inter alia empowers the Commission to issue directions to the public authority to take such steps as may be necessary to secure compliance with the provisions of the Act, including publishing of certain information or categories of information and providing the Commission with an annual report in compliance with Section 4 (1) (b). This Sub Section delineates the extent of the power of the Commission while deciding a complaint or appeal. The extent of this power cannot add to or subtract from the necessary pre-conditions statutorily prescribed for the exercise of the power. Reading Sub Section (8) of Section 19 conjointly with Section 18 leaves no manner of doubt that the powers in Sub Section (8) of Section 19 are exercisable only if there is a validly constituted complaint/appeal brought before the Commission. 


The submission of the Complainant based on the Order dated 23.08.2006 passed by the Goa State Information Commission is also of no avail. It is true that the Goa Information Commission while adjudicating a complaint under section 18 of the RTI Act has issued certain directions to the Chief Secretary to the Govt. of Goa to ensure compliance with the mandatory provision of sections 4(1) and 5(1) (2) of the Act. It is, however, noticed that no objection was taken before the Goa Information Commission regarding the maintainability of the complaint under section 18 of RTI Act. The issue arising in the complaint before us was not considered or adjudicated by the Goa Information Commission. The cited Order of the Goa Information Commission thus, does not have any value as a precedent. It is settled law that a judgement is an authority only on the point which it adjudicates and decides. Since the point arising in the instant complaints was nether raised nor considered by the Goa Information Commission, the cited Order does not have any bearing on the decision of the complaints before us.

As has been seen earlier, the instant complaints do not satisfy the requirements of Clause (f) of Sub Section (1) of Section 18 inasmuch as there has not been any prior request by the Complainant seeking information from the Respondent PIOs. As such the complaints are not maintainable.


I wish to reiterate that the deficiencies ( if any ) in the publishing/dissemination of information as per the dictate of Section 4 of the Act are subject to the regulatory jurisdiction of the Commission under Section 25 of the Act. The Commission has already taken up the issue of compliance with the mandatory requirements with the Government of Punjab. The Commission is constantly monitoring the steps being taken by  the State Govt.  in this  behalf.   


In view of the foregoing, I hold that the instant complaints that i.e. CC Nos 187 to 193 of 2006 are not maintainable and are dismissed.


Copy of the order be sent to the Complainant.

Chief Information Commissioner

Chandigarh

Dated: 27.12.2006
I agree. 
( R.K. Gupta. SIC)      



I agree

( Surinder Singh, SIC)
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