STATE INFORMATION COMMISSION PUNJAB



   S.C.O. NO. 84-85, SECTOR-17-C, CHANDIGARH.
Dr. Daisy Walia,

# 2-A, Gurudwara Moti Bagh Colony,

Patiala


.




…….Complainant.







Vs.

Public Information Officer,

O/o Registrar,

Punjabi University,

Patiala.







……..Respondent





CC No. 291 of 2007






ORDER 



In this case, arguments were heard on 11.04.2007 and the judgment was reserved.  


2.
The Complainant in the instant case has demanded information from the Respondent on ten items.  Information on item nos. (vi), (vii) and (x) has already been supplied.  Regarding the remaining items, the Respondent has claimed exemption.  Information has, thus, not been supplied against item nos. (i) to (v), (viii) and (ix).  


3.
Against items no. (i) to (v) the Complainant demands the following information:-

“(i)
Reports of experts regarding published work of Sh. Madhukar Anand for the Regular post of Professor in Dance, Punjabi University, Patiala.

(ii)
Names of the Published Books of Sh. Madhukar Anand along with names of Publishers and their addresses and year of Publication.

(iii)
Names of experts with their Designations and fields of the whom the published work was sent in the case of Sh. Madhukar Anand for evaluation for the Regular post of Professor in Dance, Punjabi University, Patiala.

(iv)
Names of Experts and their Designation who were in the Board of interview held on 21.09.2006, for the Regular post of Professor in Dance, Punjabi University, Patiala.
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(v)
Whether any of the experts from this Board was also in the interviews held in the Deptt. of Theatre for the posts of Lecturer, Reader, Professor during the last five years?  If yes, the posts for which they were in the interview Board.”


4.
In relation to these items, the Respondent has taken the plea that the documents demanded have been placed in a sealed cover as per the directions of the Hon’ble High Court and, therefore, disclosure of information pertaining to the contents of the sealed cover would amount to contempt of court.  Additionally, the Respondent claims exemption under Section 8(1)(d) of RTI Act, 2005 saying that the publications in question are information concerning commercial confidence, trade secrets and intellectual property.  We fail to see how a published book/work can be held to be one containing commercial confidence or a trade secret.  It can also not be held to be intellectual property of such a nature, disclosure whereof would harm the competitive position of the author of the published book/work.  The plea based on clause (d) of Section 8(i) is, therefore, rejected.  


5.
Regarding the plea of the Respondent about the documents demanded by the Complainant having been placed in a sealed cover pursuant to an order by the Hon’ble High Court, we observe that the Respondent has not placed on record a copy of the order passed by the Hon’ble High Court in this behalf.  In the absence of the copy of the order passed by the Hon’ble High Court, we are not in a position to take a final view on the plea taken by the Respondent.  We, therefore, direct the Respondent to place on record a copy of the order passed by the Hon’ble High Court directing the placing of the documents (demanded by the Complainant against item no. (i) to (v) in a sealed cover within 15 days.  


6.
Against item no. viii, the Complainant has demanded the following information :-



“(viii)
Copy of the List of Appointments made on adhoc basis for 


the posts of Lecturers, Readers and Professors during the last five 


years.”


7.
The plea of the Respondent seeking exemption from disclosure is 
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that this information does not pertain to the Complainant.  The Respondent, however, has stated that if the details of appointment are demanded in relation to a specified individual, the same could be provided.  


8.
We do not see any merit in the plea taken by the Respondent for not disclosing information against item no. (viii). The mere fact that the information demanded does not personally relate to the Complainant, is no ground for refusing to disclose it.  A plea of exemption can be successfully raised only by showing that the matter is covered by any of the clauses of sub-section (1) of Section (8) of RTI Act, 2005.  No such case has been made out by the Respondent in support of his plea.  


9.
We,  therefore, direct the Respondent to supply information to the Complainant against item no. (viii) within 15 days.  

10.
Against item no. (ix), the Complainant has demanded the following information :-



“(ix)
List of experts recommended by ACD of Dance Department 


for the post of lecturers, Readers and Professor for the session 


2003-2004, 2004-2005, 2005-2006 & 2006-2007.”

11.
The plea of the Respondent seeking exemption from disclosure of information against item no. (ix) is that the approved panel of experts for the selection of teachers is a confidential information.  No Rule, Regulation or any other material has been placed on record in support of this plea.  Moreover, exemption from disclosure of information can be claimed only as per the provisions of Section 8 of the RTI Act, 2005.  The Respondent has failed to bring his case within any of the clauses of Sub-Section (1) of Section 8 of the Act.  The plea of the Respondent is, therefore, rejected.  


12.
In view of the above, we direct the Respondent to supply information against item no. (ix) to the Complainant within 15 days.  

13.
To come up for further proceeding on 13.06.2007.
Place: Chandigarh.



    Rajan Kashyap

Dated: 23.05.2007



Chief Information Commissioner.








 Surinder Singh         
        






 State Information Commissioner




         Lt. Gen.P.K. Grover
(Retd.)






State Information Commissioner
STATE INFORMATION COMMISSION, PUNJAB

SCO No. 84-85, Sector 17-C, CHANDIGARH.

Sh.Dilbagh Singh,

Correspondent Hindustan times,

Nakodar, Nurmahal, Shahkot,

V.Bainapur, P.O.Pabwan,

Distt. Jalandhar.





…………......Appellant







Vs.

Public Information Officer

O/o Senior Superintendent of Police,

Jalandhar & another.




………….Respondent

AC  No. 28 of 2006 





ORDER




Arguments in this case were heard on 26th March, 2007 and the judgment was reserved.  

2.


In his appeal dated 18th May, 2006 filed before the Commission Appellant avers that he had demanded from the Respondent PIO copies of the ‘FIR No. 18 dated 16.02.1992 PS Nakodar’ and the ‘Action Taken Report’ in connection with the said FIR.   As per the case of the Appellant, even though his application seeking information was in accordance with law, the SSP Jalandhar has declined to provide the information.  The Appellant preferred first appeal under Section 19(1) RTI Act, 2005, before the Inspector General of Police, Jalandhar Zone, Jalandhar.  This appeal has also been dismissed by the Appellate Authority.  The Appellant submits that both the PIO and the first Appellate Authority have erred in law in declining to provide the information.  

3.


Notice of hearing in the appeal was issued to the Respondents on 26.05.2006 and thereafter on 25.07.2006.  A written reply has been filed by the Respondent PIO on 21.09.2006.  In this reply, the stand taken by the PIO is that the FIR in question relates to an incident involving the murder of nine persons and fire-arm injuries to six others. The Respondents state that on completion of investigation in the case, report under Section 173 Cr.P.C. was submitted before the Special Court constituted for trial of cases under the Terrorist And Disruptive Activities (Prevention) Act.  The accused persons have been declared proclaimed offenders.  The Respondent submits that as and when the accused persons are arrested, they will be produced before the Court for trial.  In 
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this backdrop, the Respondents claim that the information demanded by the Appellant is exempt from disclosure under Section 8 of the RTI Act, 2005.  The Respondents submit that the PIO is under no obligation to provide information that might endanger the life or physical safety of any person, impede the process of investigation, apprehension or prosecution of offenders.  The Respondents submit that the disclosure of information demanded is likely to influence witnesses, thereby adversely affecting the trial.  The Respondents plead that disclosure would pose a clear danger to the life and physical safety of the witnesses and impede the process of effective prosecution. According to the Respondents, the provisions of Section 8(1)(g) and (h) of the RTI Act are squarely attracted in this case.  During the course of arguments it has been submitted by the Respondent that the final report submitted by the police to the court contains information qua the first informant, eye witness accounts, details of the accused persons and list of witnesses sought to be examined by the prosecution.  It is contended that the disclosure of information demanded would cause breach of confidentiality of assistance provided for enforcement of law.   Additionally, it has been submitted that in exercise of the powers conferred by sub-section (4) of Section 24 RTI Act, 2005, the Govt. of Punjab has exempted from disclosure information of the nature demanded by the Appellant in this case.   

4.


We have given thoughtful consideration to the submissions made by the parties.  We observe that, even as it assures disclosure of information in the public interest, the Right to Information Act, 2005, specifically protects the law enforcement agencies of the State from intrusions into sensitive and confidential aspects relating to law enforcement and security.  Quite clearly clauses (g) and (h) of Section 8(1) are intended for protection of the life or physical safety of individuals assisting the process of law enforcement or security.  These sub-sections protect the sources of information and assistance that might have been received in confidence by the law enforcement or security agencies. Exemption from disclosure of information provided in Section 8(1)(g) and 8(1)(h) is expected to insulate the process of investigation from undue and negative external influence. The material placed on the file shows in no uncertain terms that the FIR and the consequent proceedings in the instant case relate to a most heinous crime in which as many as nine persons have lost their lives and another 
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six persons were injured in shooting.  The offence committed is a terrorist and disruptive activity that has impacted society as a whole.    It is of the utmost importance that all due care is taken to ensure that the guilty are brought to book as expeditiously as possible.  All the accused in the case are absconding and have been declared proclaimed offenders.  The police are making efforts to arrest the accused so that they can be brought to justice.  In our opinion, disclosure of vital information relating to the evidence collected by the police, the identity of witnesses and the confidential sources of information/assistance available to the police while investigating the case is bound to seriously impede the apprehension and prosecution of the offenders who have perpetrated the crime of this magnitude.

5.


In view of the above, the appeal is dismissed being without merit. 
Place: Chandigarh.



 
   Rajan Kashyap

Dated: 23.05.2007



Chief Information Commissioner.







 Surinder Singh         
        






 State Information Commissioner





         Lt. Gen.P.K. Grover
(Retd.)






State Information Commissioner
STATE INFORMATION COMMISSION PUNJAB

S.C.O. NO. 84-85, SECTOR-17-C, CHANDIGARH.
Shri Pardeep Kumar
S/o Shri Mohal Lal,

Village Bhinder Khurd,

PO Bhinder Kalan,

Tehsil & Distt. Moga.





……Complainant..







Vs.

Public Information Officer

o/o I.G. Police,

Punjab Police Headquarters,

Sector-9, Chandigarh.





……..Respondent.

CC No. 773 of 2006

ORDER



The arguments in this case were heard on 11th April, 2007 and judgment was reserved.  

2.

In this case, the Complainant had made a request to the Respondent under Section 6 of the RTI Act, 2005, to supply the marks obtained by the Complainant and certain other candidates in the written test and interview conducted for recruitment of constables in IRB and Armed Bns.  The Complainant also prayed for the supply of copies of the evaluated answer-sheets pertaining to himself and other candidates.  Pursuant to this demand, the Respondent has supplied the details of marks obtained by the Complainant and other candidates in the test.  The Respondent has, however, not supplied the copies of the evaluated answer sheets.  

3.

The case set up by the Respondent is that the evaluated answer sheets pertaining to the Complainant and the other candidates is information that is personal in nature, the disclosure of which has no relationship to any public interest and, therefore, it is exempt from disclosure under clause (j) of Section 8 (1) RTI Act, 2005.  To buttress this submission, the Respondent has relied upon a decision of the Central Information Commission in Appeal No. ICPB/A-2/CIC/2006, dated 06.02.2006 (Ms. Treesa Irish Vs. CPIO, Kerala Postal Circle, Trivandrum).  
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In this decision, the Central Information Commission has held that information pertaining to the evaluated answer sheets/answer papers is exempt both under Section 8(1) (e) and Section 8(1)(j) RTI Act, 2005.  The relevant portion of the judgment of the Central Information Commission is as under:-



“Therefore, we find that in case of evaluated answer papers the information available with the Public authority is, in his fiduciary relationship, the disclosure of which is exempt u/s 8(1)(e).  In addition, when a candidate seeks for a copy of the evaluated answer paper, either of his/her or others, it is purely a personal information, the disclosure of which has no relation to any public interest or activity and this has been covered u/s 8(1)(j) of the Act.”

4.

We fully agree with the reasoning of the Central Information Commission in Ms. Treesa Irish in so far as the disclosure of the evaluated answer-sheets of candidates other than the Complainant himself is concerned.  Undoubtedly the authority conducting examinations holds the answer-sheets of the examinees in a fiduciary capacity.  It is, therefore, bound to keep this information confidential unless the larger public interest warrants the disclosure of such information.  It is also true that the information relating to the answer-sheets of the candidates at an examination is personal information, the disclosure of which would cause invasion of the privacy of an individual.  However, this reasoning may not justify the withholding of the copies of the evaluated answer-sheets where these pertain to the information seeker himself.  In such a case neither clause (e) nor clause (j) of Section 8(1) RTI Act, 2005, would be attracted.  The person possessing information in a fiduciary capacity holds it for the benefit of the cestui que trust and, therefore, divulging it to the cestui que trust himself will not infringe clause (e).  And as the information demanded in such a case would pertain to the information seeker himself, the question of invasion of anybody’s privacy also would not arise.  Clause (j) also, thus, would not be attracted.  

5.

At the same time, it is obvious that supplying the copies of evaluated answer-sheets to the candidates (even where these pertain to 
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the information seekers themselves) would definitely compromise the fairness and impartiality of the selection process and thus, would have an adverse effect on public interest.  It is seen that there is no provision in Section 8 RTI Act specifically exempting from disclosure information that might tend to conflict with the larger public interest unless the case falls specifically under one of the clauses of Section 8(1).  The question, therefore, is whether there is any inherent limitation on the right to information de hors the provisions of Sections 8 and 9 of the RTI Act.  We have, thus, to ascertain the precise width and scope of the ‘Right to Information’ conferred upon the citizens by the RTI Act, 2005.  

6.

The term ‘Right to Information’ is defined in Clause (j) of Section 2 of the Act.  Perusal of this clause shows that the definition therein deals only with the physical content of the right.  This does not reveal its conceptual sweep.  Therefore, to gauge the width of the right, we have to look elsewhere.  A careful reading of the preamble attached to the Act shows that the legislation, that is RTI Act, 2005, has professedly been enacted to strengthen democracy through an informed citizenry and bringing about transparency in the functioning of the Government, its instrumentalities and other Public Authorities.  Access to information is absolutely necessary to hold the Government/Public Authorities accountable to the governed as also to contain corruption.  It would be seen, however, that the preamble itself recognizes that disclosure of information in some cases may conflict with public interest including efficient operations of the Government, optimum use of limited fiscal resources and preservation of confidentiality of sensitive information.  The preamble discloses a clear legislative intent to harmonize these conflicting interests while framing the RTI Act, 2005.  The scope and extent of the ‘Right to Information’, therefore, has to be ascertained keeping in view the competing public interest.  It would be profitable to remember that   a   ‘right’   understood   jurisprudentially is  never   an   absolute 
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dispensation.  It is to some extent diluted by the competing rights of others and by the larger public interest. The Act has for its main objective promotion of transparency and accountability in the working of the Government/Public Authorities.  The Act is clearly public interest oriented.   It is not meant to promote or subserve narrow personal interests/considerations.  In our view, therefore, the ‘Right to Information’ contemplated under the RTI Act, 2005, has an inherent limitation apart from the provisions of Sections 8 and 9.  In other words, where it can be shown that the disclosure of information demanded would be harmful to the public interest, the public authority shall be well within its rights (or even under an obligation) to decline to supply the information.  

7.

We would now examine the question whether disclosure of the evaluated answer-sheets even when those pertain to the information seeker himself would be harmful to the public interest to such an extent as would take it out of the legitimate bounds of the ‘Right to Information’ as envisaged under the RTI Act, 2005.  It is axiomatic that the efficacy of any evaluation process presupposes that the examiners perform their job without fear or favour.  Making the answer sheets open to scrutiny by an examinee would tantamount to permitting the examinee to sit in judgment over the wisdom of the examiner.  An examiner knowing that his evaluation is likely to be subjected to adverse criticism or even litigation and that too by an interested/disgruntled examinee, would come under tremendous pressure.  This would make it well nigh impossible for him to perform his job in a free and fair manner and in the process his evaluation might tend to get distorted.  This would surely not be in public interest but rather adverse to the public interest.  If answer sheets of any particular candidate are made public, it would undoubtedly set a precedent for many other candidates to take recourse to the same practice to view the evaluation of 
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their answer sheets.  This might throw into disarray the existing system of examination.  Any individual interest cannot be permitted to override the larger public interest.  Viewed thus, the claim made by the examinee to a right to obtain copies of the answer sheets is misconceived.

8.

We, therefore, hold that the Complainant is not entitled to the copies of the evaluated answer-sheets, whether these pertain to the Complainant himself or other candidates.  

9.

The case is, accordingly, disposed of.  Copies of the order be sent to both the parties.  

Place: Chandigarh.



 
   Rajan Kashyap

Dated: 23.05.2007



Chief Information Commissioner.







 Surinder Singh         
        






 State Information Commissioner





         Lt. Gen.P.K. Grover
(Retd.)






State Information Commissioner
STATE INFORMATION COMMISSION PUNJAB



   S.C.O. NO. 84-85, SECTOR-17-C, CHANDIGARH.
Shri V.K.  Sehgal,

# 3075, Sector-38-D,

Chandigarh.







..Complainant.

Vs

Public Information Officer,

O/o Director,

Sainik Welfare, Punjab,

Chandigarh.







..Respondent.





CC No. 720 of 2006

ORDER



Arguments in this case were heard on 11th April 2007 and the judgment was reserved.  

2.

Vide his application dated 2nd September, 2006, the Complainant made a request for information to the Respondent pertaining to Brig. J.S. Jaswal, Director Sainik Welfare, Punjab.   

3.

The information sought is as under:-


(i)
How many tours outside Chandigarh have been taken by the Director (in qty eg 20.89,245….)

(ii)
How many of these tours were undertaken with suffixing/prefixing holidays/weekends/any kind of leave.  (in quantity)


(iii)
How many times same stations have been visited by the Director during his tenure. 


The period for which the aforementioned information has been sought is from 1st September, 2005 to 28th February, 2006.  

(iv) 
As per his income tax deduction computation sheet did he pay the income tax on his H.R.A. (self assessment).


(v)
Did the Department being responsible for TDS, make tax recovery from his salary (H.R.A.).  If yes, any proof thereof, if not why when the tax on his HRA is leviable was not recovered and what action the department proposes to recover the Government Revenue with penalty and interest now?

4.

The Respondent vide his letter dated 3rd October, 2006, intimated the Complainant that the information sought by him is exempt from disclosure 
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under clause (j) of Section 8(1), RTI Act, 2005 as it is personal information having no relationship with any public activity or interest.   

5.

On denial of his request for information by the Respondent, the Complainant preferred the instant complainant before the Commission alleging that the information sought by him is not exempt under clause (j) of Section 8(1).  

6.

During arguments the Respondent has made three submissions.  His first submission is that the information sought in the instant case was also the subject matter of two earlier complaints that is CC Nos. 168 and 195 of 2006.  According to the Respondent, these earlier complaints having already been adjudicated upon by the Commission, the subject matter thereof cannot be allowed to be re-agitated by way of a fresh complaint.  The second submission of the Respondent is that the information demanded is exempt from disclosure under clause (j) of Section 8(1) as it is personal information having no relationship with any public activity or interest.  Thirdly, the Respondent submits that the demand for information made by the Complainant is not bona fide.  According to him, the Complainant is carrying out a malicious propaganda campaign against the Director and the Department ‘by making unsubstantiated allegations on account of a personal vendetta as he was denied a dependency certificate for his son to which he was not legally entitled.  The Respondent submits that on account of this the Complainant has become a chronic litigant and has been  tying up the Administration in infructuous litigation and wasting time of the Hon’ble State Information Commission and this Department ……. and misusing the provisions of RTI Act.’    
7.

We would deal with the aforementioned submissions of the Respondent seriatum :-

Re:
FIRST SUBMISSION


The question here is whether the subject matter of the instant complaint has already been adjudicated upon by the Commission in earlier complaints that is CC Nos. 168 of 2006 and 195 of 2006.  The Complainant submits that the subject matter of these cases is different and that the objection of the Respondent is without merit.  In order to verify the correctness of the submission made by the Respondent, we have ourselves gone through the contents of the earlier two complaints that is complaint nos. 168 & 195 of 2006.  
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A perusal of these two complaints shows that the subject matter thereof is not the same as that of the instant complaint.  In view of this, we reject the first submission made by the Respondent.  

Re:
SECOND SUBMISSION



The Respondent had submitted that the information sought is personal information having no relationship to any public activity or interest.  The Complainant, on the other hand, submits that the information is related to the performance of public duties by the Director and has, thus, a direct relationship with public activity.  We do not find any merit in this submission of the Respondent either.  We fail to see how the official tours undertaken by the Director Sainik Welfare can be construed as having no relationship to a public activity.  We also do not accept the contention that the record available with the Respondent pertaining to deduction and payment of income tax at source in relation to the Director Sainik Welfare is personal information of the nature contemplated by clause (j) of Section 8(1).  In this view of the matter, we reject the Respondent’s second submission also.
Re:
THIRD SUBMISSION



The Respondent has labeled the demand for information made by the Complainant as part of malicious propaganda unleashed by the Complainant against the Director Sainik Welfare.  He submits that the Complainant is annoyed with the Director and the Department on account of the fact that the Department did not issue the dependency certificate demanded by the Complainant for his son.  We do not wish to go into these allegations as they are not relevant for the decision of the instant matter.  The motive for the demand of information has no bearing whatsoever on the question whether the information sought should be ordered to be supplied or not.  The only ground(s) on which the information can be denied is/are contained in Sections 7(9),  8 and 9 RTI Act, 2005.  The instant case is not covered by any of these Sections.  The third submission made by the Respondent is, thus, devoid of merit and is accordingly rejected.

8.

That in view of our conclusions hereinabove, we hold that the Complainant is entitled to the information sought by him.  However, the Respondent is obliged to supply only that information as is available on its records. 

Contd….P/4

-4-

9.

We, therefore, direct the Respondent to supply the information to the Complainant as per the decision in paras 7 and 8 hereinabove within two weeks.  

10.

Adjourned to 11.07.2007 for confirmation of compliance.

Place: Chandigarh.



 
   Rajan Kashyap

Dated: 23.05.2007



Chief Information Commissioner.







 Surinder Singh         
        






 State Information Commissioner





         Lt. Gen.P.K. Grover
(Retd.)






State Information Commissioner
