STATE INFORMATION COMMISSION PUNJAB

S.C.O. NO. 84-85, SECTOR-17-C, CHANDIGARH.
Shri Jagjit Singh,

HIG-814, Phase-2,

Mohali. 







..Complainant

Vs.

Public Information Officer

O/o Additional Director General of Police,

Crime Branch, 

Punjab Police, Chandigarh.




…..Respondent

CC No. 1487 of 2007

ORDER
Present : 
Shri Jagjit Singh, Complainant in person.


Shri Sandeep Sharma, Deputy Superintendent of Police (Crime) on 

behalf of the Respondent.



This is a sad case of the unnatural death of the young daughter of the Complainant in the year 1996 at her in laws’ house.  From the record, it is observed that Smt. Amrit Kaur who had been married to Sh. Kulwinder Singh in December, 1995 was found dead on 26th July 1996.  Following a complaint to the police, a case under Section 306, Indian Penal Code was registered against the husband and others for allegedly abetment of alleged suicide.  The accused in this case, were acquitted by the Additional District and Sessions Judge, Jalandhar on 10.05.1999.  An appeal filed by the State against the order of acquittal was dismissed by the Hon’ble High Court.  

2.

The father of Smt. Amrit Kaur has been pursuing the matter with the police since the time of the death and later on even after the court orders of acquittal.  While the criminal matter in court has since been closed, Sh. Jagjit Singh has been complaining to the police of the laxity in conduct of the investigation.  According to the Complainant, he had received no positive response from the police despite repeated requests.  Finally, on 19th July, 2007, the Complainant made a request under RTI Act, 2005, to the Inspector General of Police (Headquarters) (PIO) as below :-

“(i)
Subject matter of information : Action taken on my ‘tale of woe’ speed posted on 17.05.2003 (copy of which was submitted again vide Diary No. 1501 dated 24.04.2007).
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(ii) The period to which the information relates : 24.04.1997 to 10.05.1999 vide D.I.G. Crime Punjab letter No. 553 dated 24.04.1997 (Copy of which submitted already as at (i).

(iii) Description of the information required : Results of the inquiry conducted vide my application vis-à-vis-FIR 89/96, P.S. Divn. NO. 6, Jalandhar.”
3.

Receiving no response within the stipulated period, the Complainant approached the Commission under Section 18 on 23rd August, 2007.
4.

During the proceedings under RTI Act, 2005, the Respondent stated before us in writing on 19.09.2007 that the record to which the information request relates has been destroyed as per the orders of the senior officers. 
5.

During the hearing before us today, the following transpires :-

(i)
Respondent shows to us the file of the Police Department on which the orders for destruction of record were made.  The Respondent has not, however, been able to produce the guidelines of the Government under which the record was destroyed. 



(ii)
Respondent states before us that certain information demanded by the Complainant is to be found in the files of the SSP., Jalandhar.  The Respondent from the police headquarters had forwarded the request for information to the SSP., Jalandhar.  

(iii)
Complainant points out that the information demanded by him may not at all be in the record that was destroyed.  What he has been demanding to know is the action taken by the Police Department at the headquarters on his complaints between 24.04.1997 and 10.05.1999.  

6.

Considering that the origin of this request for information is the death of a young girl under suspicious circumstances, we feel that the police Department should have played a more responsible and positive role.  We direct as follows :- 



(i)
In so far as the destruction of record is concerned, Respondent shall submit the guidelines under which the record was destroyed. It is pertinent to mention here that orders for destruction of files were issued at a time (connect para 5(i) ante) when the correspondence with the Complainant was in progress.  
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(ii)
In so far as the forwarding of the request of information to SSP., Jalandhar is concerned, we feel that this was inappropriate, considering that the office of SSP is subordinate to the headquarters.  A transfer is made under Section 6(3) of the RTI Act, 2005, where the matter relates to another Public Authority.  But when the information is in the custody of a subordinate office, the head office has to obtain information and then deliver it to the applicant. We, therefore, direct that the IGP, headquarters should himself often all the relevant record from the SSP’s office in Jalandhar and deliver the information to the Complainant. 


(iii)
Certain information as discussed above in relation to the action on the repeated requests for information before the police must be traced and given.  These items obviously would not form a part of the case file that might have been destroyed.  The police have stated that the communication dated 14th August, 2007, which is on our record has been sent to the Complainant.  Complainant, however, has stated before us that this has not been delivered to him.  A copy of this material should be given to the Complainant.  
7.

We are happy to observe that the representative of IGP (Headquarters) shows a positive and sympathetic attitude in this matter.  He has assured that all efforts would be made to satisfy the Complainant about the information demanded by him.  

8.

To come up for confirmation of compliance on 19.12.2007.  
  (Rajan Kashyap)




    
   
   
    Chief Information Commissioner

Chandigarh


Dated: 05.11.2007









Lt. Gen.P.K.Grover (Retd.)







   State Information Commissioner

STATE INFORMATION COMMISSION PUNJAB

S.C.O. NO. 84-85, SECTOR-17-C, CHANDIGARH.
Shri Devinder Kumar,

# 1501, Mohalla-Dhandian,

Ludhiana.







..Complainant

Vs.

Public Information Officer

O/o Sub Divisional Magistrate (East),

Ludhiana.







…..Respondent

CC No. 1504 of 2007

ORDER
Present : 
Shri Devinder Kumar, Complainant in person alongwith Sh. J.R. 


Sayal, Advocate.



None is present on behalf of the Respondent.



We are surprised that despite the issuance of notice and directions by the Deputy Commissioner, Ludhiana to him, the PIO (SDM, Ludhiana) has not appeared before us today.

2.

This being the first hearing, one more opportunity is granted to the SDM(E), Ludhiana to respond to the notice and appear before us in person or through an officer not lower than APIO.  

3.

To come up on 19.12.2007.  Copies of the order be sent to both the parties. 
  (Rajan Kashyap)




   
   
   
    Chief Information Commissioner

Chandigarh


Dated: 05.11.2007









Lt. Gen.P.K.Grover (Retd.)







   State Information Commissioner
Note :

At 1130 hours, after the above order was made, Sh. Kanwar Narinder Singh, Tehsildar, Ludhiana appeared before us.  Respondent requested to be pardoned for not appearing when the case was called.  Respondent states before us that he is aware of the case.  He states that the mutation sought by the Complainant can not be legally sanctioned.  He states that this information has been delivered to the Complainant on 31.08.2007.  

2.

Quite obviously, the Complainant is not satisfied with the information delivered to him and that is why he has been pursuing this matter before us.  
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3.

We are not to go into the merits of the dispute regarding the sanctioning of mutations.  Such decisions are to be taken by the Revenue Authorities as per law.  Our concern is that the demands for information under the RTI Act, 2005 must be promptly met.  

4.

Sh. Kanwar Narinder Singh, Tehsildar, Ludhiana (the representative of the Respondent) is hereby directed to ensure that on the next date of hearing that is 19.12.2007, the Respondent/his representative remains present before the Commission as and when the case is called for hearing.  
  (Rajan Kashyap)




    
   
   
    Chief Information Commissioner

Chandigarh


Dated: 05.11.2007








Lt. Gen.P.K.Grover (Retd.)







   State Information Commissioner
STATE INFORMATION COMMISSION PUNJAB
S.C.O. NO. 84-85, SECTOR-17-C, CHANDIGARH.
Shri Onkar Singh,

S/o Sh. Partap Chand,

VPO-Pandori Rajputtan,

Via-Sham Chaurasi,

District-Hoshiarpur.





……………...Complainant
Vs.
Public Information Officer

O/o Principal Secretary,

Power, Pb.  Chandigarh.
 



……………..Respondent

CC No. 1517 of 2007

ORDER
Present : 
Shri Onkar Singh, Complainant in person.


Sh. Baljit Singh, Superintendent , office of Chief Minister, Punjab.


The information in question relates to the status of action taken on a request of the Complainant for removal of idle/dead electricity wires in Mohalla Ranjit Nagar, Hoshiarpur town by Punjab State Electricity Board.  The Complainant had demanded this information through an application made by him to the office of the Chief Minister Punjab.  Office of Chief Minister, Punjab has informed us that this matter relates to the Department of Power and has, therefore, been transferred to that Department.  

2.

The Department of Power is required to take action for supply of the information in question.  Since this is the first date of hearing and also since the original Respondent that is the PIO CM’s office is present before us, we give one more opportunity to the Respondent Department of Power to serve the demand for information.  We would be happy if the information is supplied straightaway without the Complainant needing to agitate the matter before the Commission.  

3.

We, therefore, direct that the PIO, Principal Secretary, Department of Power should supply the information in question to the Complainant immediately.  

4.

For facilitating this matter, we ask the representative of the CM’s office to speak to the concerned officials in the Department of Power immediately for disposal the request.  
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5.

To come up for confirmation of compliance on 05.12.2007.  Copies of the order be sent to both the parties.  
  (Rajan Kashyap)




    
   
   
    Chief Information Commissioner

Chandigarh


Dated: 05.11.2007









Lt. Gen.P.K.Grover (Retd.)







   State Information Commissioner
STATE INFORMATION COMMISSION PUNJAB



   S.C.O. NO. 84-85, SECTOR-17-C, CHANDIGARH.
Shri Hitender Jain
c/o Resurgence India,

B-34/903, Chander Nagar,

Civil Lines, Ludhiana.





……..Complainant.





Vs.
Public Information Officer

O/o Principal Secretary,

Local Govt., Pb.

Chandigarh.







……….Respondent.





CC No. 04 of 2006

     ORDER


Present:
None is present on behalf of the Complainant.



Sh. Hakam Singh, Superintendent—cum-APIO, Deptt of Local 


Govt. on behalf of the Respondent.



Information had been sought on the action taken by way of prosecution or otherwise against certain violators of building bye-laws and town planning schemes within the municipal limits of Ludhiana.  On 12.09.2007, the last date of hearing, we had directed that information regarding the action taken by the authorities concerned on violations numbering 3205 identified by the Complainant should be supplied to him.  .
2.

We had also directed that systemic improvements in management information systems should be adopted for the facility of information seeker under RTI Act, 2005.  The Respondent in his letter dated 05.11.2007 addressed to the Commission states that “out of 3205 pending challans, necessary action has been taken on 2327 challans during this period.  Accordingly, only 878 challans are pending for action.  The list containing particulars of these 878 challans as supplied to this department by Senior Town Planner, Municipal Corporation, Ludhiana has been forwarded to the Complainant.”  Complainant has not contested the statement of the Respondent that the information in question has been duly supplied.  
3.

Respondent further informs us that in compliance with the second part of the order of the Commission on 12.09.2007, he has directed the Commissioner, M.C., Ludhiana to undertake reform in the functioning of the Corporation so that all existing information is properly codified for easy retrieval in the future.   
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4.

While the department of Local Government has issued certain directions for reform in management of information systems, we would like that a specific plan of action on introducing appropriate management information systems for M.C., Ludhiana is intimated to us before the next date of hearing.  
5.

To come up for confirmation of compliance on 31.12.2007.  Copies of the order be sent to both the parties.

(Rajan Kashyap)




    
   
   
    Chief Information Commissioner

Chandigarh


Dated: 05.11.2007








Lt. Gen.P.K.Grover (Retd.)







   State Information Commissioner

STATE INFORMATION COMMISSION, PUNJAB
SCO No. 84-85, Sector 17-C, CHANDIGARH.
Sh. Hitender Jain,

C/o Resurgence India,

B-34/903, Chander Nagar,

Civil Lines, Ludhiana. 

   
     -------------------------------- Complainant

 Vs. 

Public Information Officer,

O/o Deputy Commissioner-cum-

District Election Officer,

Jalandhar. 






   
   ---------------------------------- Respondent

CC No. 393 of 2007

ORDER

Present:
Sh. Hitender Jain, Complainant in person.



Sh. Bhupinderjit Singh, District Revenue Officer-cum-APIO on 


behalf of the Respondent.


As directed by us in our order of 12.09.2007, Respondent has submitted an affidavit pleading that no penalty be imposed nor compensation awarded. 

2.

A decision on penalty and compensation is reserved. 

(Rajan Kashyap)




    
   
   
    Chief Information Commissioner

Chandigarh


Dated: 05.11.2007









Lt. Gen.P.K.Grover (Retd.)







   State Information Commissioner

STATE INFORMATION COMMISSION, PUNJAB

SCO No. 84-85, Sector 17-C, CHANDIGARH.

Sh. Radhe Sham Mittal,

# 30, Mohalla No. 6,

Jalandhar Cantt. (Pb.)




…………......Complainant







Vs.

Public Information Officer,

O/o Registrar General,

Punjab & Haryana High Court, 

Chandigarh.






……………….Respondent

CC No. 745 of 2006 





     ORDER

Present :
Sh. Radhe Sham Mittal, Complainant in person.



Sh. Shavinder Singh, Superintendent on behalf of the Respondent.


On 12.09.2007, the last date of hearing, we had directed that the Complainant be permitted to inspect the relevant record in the office of PIO in the week commencing 24th September, 2007.  

2.

Respondent has stated as follows :-



“I am directed to inform you that in compliance with the directions of Hon’ble Commission vide our order dated 12.09.2007, Sh. Radhe Sham Mittal has inspected the relevant record pertaining to his complaint dated 29.05.2002, on 02.11.2007 at 3.30 p.m., to his satisfaction.  However, Sh. Radhe Sahm Mittal refused to give in writing that he has inspected the record rather he insisted for supply of the photostate copies of the record to him. 


This is to furher inform you that the necessary Rules have been framed by the Hon’ble Punjab & Haryana High Court Under Section 28 of the Right to Information Act, 2005, called as “High Court of Punjab & Haryana (Right to Information( Rules, 2007” and any further request of Sh. Radhe Sham Mittal will be dealt with in accordance with the said Rules.”

3.

Complainant claims before us today that when he visited the office of Registrar, Punjab & Haryana High Court, he was not permitted to see the entire relevant records.  Respondent, on the other hand, denies this.  According to the Respondent, the Complainant alongwith another person had visited the confidential branch, which is headed by Assistant Registrar, Punjab and Haryana High Court.  Respondent states that specific papers indicating progress of the matter in question were shown to the Complainant.  According to the Respondent, the Complainant did not identify any of the papers that he needed. 

4.

The Complainant informs us that he has been representing the matter at a very high level that is before the President of India and the Ministry of Law and Justice.  According to him, suitable directions for resolving his problem 
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have also been issued by these superior authorities.  He says that the office of the Respondent is not taking appropriate action under the RTI Act, 2005. Such pleas made to the superior most authorities are not the concern of this case under RTI Act, 2005.  
5.

In order to finally resolve this issue, we direct that the PIO should give a personal hearing to the Complainant on any day convenient to him to resolve this matter and submit a report to us before the next date of hearing. Complainant requests that this hearing may be held on 19.11.2007, since he has to appear in the High Court on that very day.  

6.

To come up for further proceedings on 05.12.2007.  Copies of the order be sent to both the parties. 

(Rajan Kashyap)




    
   
   
    Chief Information Commissioner

Chandigarh


Dated: 05.11.2007









Lt. Gen.P.K.Grover (Retd.)







   State Information Commissioner

STATE INFORMATION COMMISSION, PUNJAB

SCO No.84-85, Sector 17-C, Chandigarh.

Sh. Om Parkash Bhatia,

# 159, Guru Teg Bahadur,

Nagar, Jalandhar.



---------------------------------Complainant.






Vs

Public Information Officer,

O/o Commissioner,

Municipal Corporation,

Jalandhar.




------------------------------- Respondent.






CC No.1381 of 2007



      

  Order

Present:
Sh. Om Parkash Bhatia, Complainant in person.
Sh. Mukesh Chander, Corporation Engineer, on behalf of the Respondent.  
We had last heard this case on 17.09.2007.  Complainant has been pleading that he is seeking in the public interest information regarding action by the Municipal Corporation in relation to certain dilapidated double storeyed buildings that are unsafe.   Respondent has stated that this demand for information arises from a dispute between a landlord and tenant who are incidentally members of a family related to each other. 
2.

On the last date of hearing, we had directed that the Commissioner, M.C. Jalandhar should personally give a hearing to the Complainant for resolving the matter.  We are informed today that the Complainant did not meet the Commissioner, but returned from office after seeing some junior officials in the office of the Corporation.  The Complainant has submitted before us the details of the deficiencies in respect of the information delivered to him.  Respondent, on the other hand, pleads in writing that the entire information has already been delivered.  The respective stands taken by the Complainant and the Respondent are mutually irreconcilable.  
3.

In order to determine whether the original demand for information has indeed been met, we had directed the Commissioner, M.C., to hear the Complainant and report.  He has not done so.  
4.

We direct that Sh. C.S.Talwar, Commissioner, M.C., Jalandhar should meet the Complainant personally on a convenient date in the week commencing 26th November, 2007.  The Commissioner, M.C., Jalandhar shall 
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carefully examine the objections raised by the Complainant as also the statement of the officials of the Municipal Corporation.  The report of the Commissioner on whether the information in question has been supplied should be submitted to us by 10th December, 2007.

5.

In compliance with our directions on the last date of hearing,       Sh. Rahul Gupta, Joint Commissioner-cum-PIO, M.C., Jalandhar has submitted an affidavit.  The Commissioner, M.C., Jalandhar should consider the submissions made in this affidavit also. 

6.

To come up for confirmation of compliance and for further proceedings on 19.12.2007. Copies of the order be sent to both the parties.  
(Rajan Kashyap)




    
   
   
    Chief Information Commissioner

Chandigarh


Dated: 05.11.2007









Lt. Gen.P.K.Grover (Retd.)







   State Information Commissioner

STATE INFORMATION COMMISSION, PUNJAB

SCO No.84-85, Sector 17-C, Chandigarh.

Sh. Kulwinder Singh,

# 49, Street No. 04, 

Sunder Nagar, Near Shivala Bagh-

Bhian, Amritsar.



---------------------------------Complainant.

Vs

Public Information Officer,

o/o Principal

Govt. Medical College,

Amritsar. 




------------------------------- Respondent.






CC No.1397 of  2007



      

  Order
Present:
None is present on behalf of the Complainant. 
Dr. Kuldeep Singh, Lecturer, Department of Chemistry on behalf of the Respondent.   
Respondent states that in compliance with the order of the Commission dated 17.09.2007, complete information has been delivered to the Complainant as per his demand.  
2.

There is no rebuttal on behalf of the Complainant to this claim.   
3.

The matter is, accordingly, disposed of and closed.  
(Rajan Kashyap)




    
   
   
    Chief Information Commissioner

Chandigarh


Dated: 05.11.2007









Lt. Gen.P.K.Grover (Retd.)







   State Information Commissioner

STATE INFORMATION COMMISSION, PUNJAB

SCO No.84-85, Sector 17-C, Chandigarh.

Sh.Harmanpreet Singh

s/o Sh.Parlok Singh

R/o Village Bhodiwal,

Distt. Moga.




---------------------------------Complainant.




Vs

Public Information Officer,

O/o Senior Superintendent of Police,

Moga.





------------------------------- Respondent.






CC No.1379 of 2007



      

  Order
Present:
Sh. Harmanpreet Singh Complainant in person.

Sh. Surjit Singh, SI/SHO, Police Station Dharmkot  on behalf of the Respondent.  


This case had been heard by us on 17.09.2007.  Complainant had been demanding information on the action taken by police on his request for prosecution of a group of persons who had allegedly cheated his brother.  According to the Complainant, these persons had promised to assist his brother in emigrating abroad but had failed to do so, despite having been paid for the purpose.  Complainant alleges that the police is making no serious effort to apprehend the culprits.  During the hearing before us, we had directed that the SSP, Moga should give a personal hearing to the Complainant and ensure that the information in question viz. the action by the police, is supplied to him.  The representative of the Police Department who had appeared before us had also assured that the police would apprehend the culprits.  

2.

We are concerned with the supply of information demanded.  In regard to the information in question, the police states that of the three culprits, one has gone abroad and another has taken anticipatory bail from the court.  The third person (a lady) is a teacher in a school and the police is making efforts to trace her.  From the facts explained to us and also given in writing to the Complainant, the information in question has to be deemed to have been supplied.  

3.

In so far as the actual prosecution of the matter including the apprehension of the accused persons is concerned, this is a matter relating to the internal working of the police.  The Commission cannot intervene in the investigative function of the police.    We    bring   this   matter   to   the   notice   
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of   the   Director  General of Police, Punjab, who may take suitable action.
4.

The matter is disposed of.  Copies of the order be sent to both the parties and also to the DGP, Punjab.    
(Rajan Kashyap)




    
   
   
    Chief Information Commissioner

Chandigarh


Dated: 05.11.2007









Lt. Gen.P.K.Grover (Retd.)







   State Information Commissioner

STATE INFORMATION COMMISSION, PUNJAB

SCO No.84-85, Sector 17-C, Chandigarh.

Sh. Tarsem Lal,

S/o Late Sh. Jai Ram,

Ward No. 06, Ravi Dass Nagar,

Bhogpur, District-Jalandhar.

---------------------------------Complainant.

Vs

Public Information Officer,

o/o XEN Pb. State Electricity Board,

Bhogpur,

District Jalandhar.



------------------------------- Respondent.






CC No.579 of 2007



      
        Order

Present:
Sh. Tarsem Lal Complainant in person.


Sh. Satpal Singh, Assistant Revenue Accountant and Sh. Surjit Singh, Revenue Accountant, on behalf of the Respondent.



We have heard this case on five occasions. The relevant portion of our order dated 17.09.2007, is as follows :-



“It is brought to our notice by the representatives of the Respondent that they are fully prepared to deliver whatever information is available on their record.  They are also prepared to suitably attest and authenticate the documents, supplied from their respective files.  If any documents have gone missing, they are prepared to give an affidavit indicating what steps are to be taken to trace the missing documents and to identify the person/s responsible.  



In order to settle this matter finally, the Respondents should give a personal hearing to the Complainant at 11.00 AM on 25/09/2007 in his office in Jalandhar.  In respect of missing documents, if any, the Respondents would submit an affidavit to the Commission”. 
2.

Information in question has still not been delivered to the satisfaction of the Complainant despite a clear commitment made by the two Assistant Executive Engineers who had appeared personally before us on 17.09.2007.  Today, the Respondent is represented by two junior officials who are unable to take any responsibility for delivery of information.  They have informed us that one of the Assistant Executive Engineers namely  Sh. R.K.Saini, who was directly responsible for the custody of the information in question has since been transferred.  The other official, Sh. Gurdeep Singh is also not present.  
2.

It needs to be clarified here that the fact that an officer has been transferred, does not absolve him of the responsibility for supply of information under RTI Act, 2005.  
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3.

For resolving this matter finally, it is directed that both these Assistant Executive Engineers should appear before one of the Commissioner on this Bench that is Lt. Gen P.K.Grover, SIC (in chambers) on 14th December, 2007 at 1100 hours with the complete information.  In case any information is untraceable, PIO concerned to submit an affidavit showing what efforts have been made to trace the record, including any enquiry or FIR regarding loss of the file.  We note that a revenue accountant has submitted an affidavit before us.  This affidavit by a Junior Official is totally unacceptable.  
4.

Further proceedings would be taken after Hon’ble Commissioner Lt. Gen. P.K.Grover, SIC submits his report him consequent to the proceedings held by him in chambers on 14.12.2007.  
(Rajan Kashyap)




    
   
   
    Chief Information Commissioner

Chandigarh


Dated: 05.11.2007









Lt. Gen.P.K.Grover (Retd.)







   State Information Commissioner

STATE INFORMATION COMMISSION, PUNJAB

SCO No. 84-85, Sector 17-C, CHANDIGARH.

Sh. Narung Singh Mundra,

# 1211, Phase-5,

Mohali.


   

     -------------------------------- Complainant

 Vs. 

Public Information Officer,

O/o Registrar,

Punjab and Haryana High Court,

Chandigarh.






   
---------------------------------- Respondent

CC No. 730 of 2006

ORDER

Present:
Sh. Narung Singh Mundra, Complainant in person.



Sh. Shavinder Singh, Superintendent on behalf of the Respondent. 



On the last date of hearing that is 03.10.2007, we had directed the Respondent PIO office of Registrar, Punjab and Haryana High Court to take a decision on the request for information as per law.  The Respondent has submitted before us that he has responded to the request for information on 15.10.2007.  A copy of this communication is given to us.  In this letter of 15.10.2007, the Public Information Officer has clearly stated that the information in question can not be supplied as this is exempt form disclosure under Rule 4(a) of the “High Court of Punjab and Haryana (Right to Information) Rules, 2007”.  
2.

PIO has also informed the Complainant in the same letter that in case the Complainant wishes, he may file an appeal within 30 days of the issue of the order and that the Registrar (Administration) of the Court is the Appellate Authority.  Complainant states before us that he has not received the copy of the letter.  A copy of this letter has now been given to the Complainant in our presence.  Respondent states before us that this letter had been sent by registered post to the Complainant but was returned.  That the letter dated 15.10.2007, was received back with the report ‘unclaimed’ has also been intimated to the Commission vide letter dated 03.11.2007 sent by the Joint Registrar (Rules), Pb. & Haryana High Court.  
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3.

Complainant insists that his case should be heard directly by the Commission as a complaint under Section 18.  

4.

After considering all aspects, we are of the firm view that in this case the Respondent has clearly denied the information on the grounds that it is exempt under the Rules framed by the Hon’ble Punjab & Haryana High Court.  Furthermore, the Complainant has been already intimated about the Appellate Authority before whom he can file an appeal under Section 19 against the decision of the PIO.   

5.

In these circumstances, the plea of the Complainant is not tenable.  He is free to appeal to the Appellate Authority as advised by the Respondent. 
6.

The case is disposed of.  Copies of the order be sent to both the parties.  
(Rajan Kashyap)




    
   
   
    Chief Information Commissioner

Chandigarh


Dated: 05.11.2007









Lt. Gen.P.K.Grover (Retd.)







   State Information Commissioner

STATE INFORMATION COMMISSION, PUNJAB

SCO No. 84-85, Sector 17-C, CHANDIGARH.

Sh. Jasbir Singh,

C/o The Ajnala Co-op. Sugar Mills Ltd.

District Amritsar.



  
  -------------------------------- Complainant

 Vs. 

Public Information Officer,

O/o District Magistrate,

Amritsar.






   
---------------------------------- Respondent

CC No. 1399 of 2007

ORDER

Present:
None is present on behalf of the Complainant or the Respondent.  


On the last date of hearing on 03.10.2007, we had directed that information in regard to the action taken on the request for issuance of an arms license should be supplied to the Complainant within 15 days.  We presume that this order has been complied with. 

2.

The matter is disposed of and closed. 

(Rajan Kashyap)




    
   
   
    Chief Information Commissioner

Chandigarh


Dated: 05.11.2007









Lt. Gen.P.K.Grover (Retd.)







   State Information Commissioner

STATE INFORMATION COMMISSION PUNJAB

S.C.O. NO. 84-85, SECTOR-17-C, CHANDIGARH.
Shri Krishan Ram,

46-1-C, Prem Nagar,

Patiala.







..Complainant

Vs

Public Information Officer

O/o Secretary, 

School Education.  Punjab,

Chandigarh.







…..Respondent

CC No. 1328 of 2007

ORDER
Present :
Shri Krishan Ram, Complainant in person.



Smt. Charan Singh Supdt.-II on behalf of the Respondent. 


On 08.10.2007, we had directed that the information (as clarified in the order) should be supplied to the Complainant within three weeks.  Respondent states that the information has been sent to the Complainant by registered post on 30.10.2007.  A copy of this communication is on the record of the Commission.  
2.

The Complainant states that he has not received the communication in question.  A copy of this is, therefore, delivered to him in our presence.  Complainant states that the information delivered does not fulfil his request.  Respondent states that he is prepared to deliver any other material to the satisfaction of the Complainant.  Both sides agree to meet in the respondent’s office to resolve this issue on this very day, today.  The Complainant would visit the office of the Respondent today for this purpose.  

3.

To come up for confirmation of compliance on 05.12.2007.  Copies of the order be sent to both the parties. 

(Rajan Kashyap)




    
   
   
    Chief Information Commissioner

Chandigarh


Dated: 05.11.2007









Lt. Gen.P.K.Grover (Retd.)







   State Information Commissioner

STATE INFORMATION COMMISSION, PUNJAB

SCO No.84-85, Sector 17-C, Chandigarh.

Er. Ashwani Chaudhary,

Corporation House No. 04,

Green Model Town,

Jalandhar.




---------------------------------Complainant






Vs

Public Information Officer,

O/o Senior Superintendent of Police,

Jalandhar.




------------------------------- Respondent






CC No.1480 of 2007



      

  Order

Present:
None is present on behalf of the Complainant.


Sh. Satinder Singh, SP Headquarters, office of SSP, Jalandhar & Sh. V.K.Sharda, Superintendent office of Director General of Police, Punjab.


On 08.10.2007, the last date of hearing, we had observed that allegations made by the Complainant against the police regarding interpolation of record and preparation of fake documents are indeed very serious especially when this alleged illegality has occurred during the pendency of the case before the Commission. In view of the seriousness of the allegations, which adversely affects the reputation of the Police Department, we had directed the Director General of Police to have an enquiry conducted into the allegations.  
2.

The Inspector General of Police has submitted a report today and this is brought on our record.  This report which is signed personally by Sh. Suresh Arora, IGP Headquarters, states that the police has decided that only the husband of Mrs. Roshi Bains be challaned under the law.  
3.

The Respondent informs us that a copy of this enquiry report has been delivered to the Complainant also.  

4.

In these circumstances, the demand for information having been met, this matter is disposed of.    
(Rajan Kashyap)




    
   
   
    Chief Information Commissioner

Chandigarh


Dated: 05.11.2007









Lt. Gen.P.K.Grover (Retd.)







   State Information Commissioner
STATE INFORMATION COMMISSION, PUNJAB

SCO No.84-85, Sector 17-C, Chandigarh.

Sh. Dharampaul,

Village- Chahal Khurd,

P.O. Kamam,

Teh & District Nawashaher.







---------------------------------Complainant.

Vs

Public Information Officer,

o/o Commandant,

7th Batalian, PAP Lines,

Jalandhar Cantt.



------------------------------- Respondent.






CC No.1362 of 2007



      

  Order


Arguments in this case were heard on 17.09.2007, and the judgment was reserved.  

2.

The Complainant is presently working as a head constable in the 7th Battalion of the Punjab Armed Police.  It is alleged that earlier he was an assistant sub-inspector and was reverted to the post of head constable as a result of certain departmental enquiries conducted against him.  

3.

Vide an application dated 11.9.2006, the Complainant demanded certain information under the Right to Information Act, 2005, from the Commandant 7th Battalion of the Punjab Armed Police.  The information demanded was copies of the proceedings of the preliminary enquiries conducted against the Complainant and various office orders specified in the application.  As the information demanded by the Complainant was not supplied, he filed the instant complaint dated 31.07.2007 before the Commission.  Notice of hearing was issued to the Respondent for 17th September, 2007.  

4.

The stand of the Respondent is that the information sought by the Complainant cannot be supplied to him as it pertains to the Armed Battalion of the Punjab Armed Police which has been taken out of the purview of the RTI Act, 2005, by the Government of Punjab in exercise of its power under Section 24 (4) of the RTI Act, 2005.  Copy of the Notification dated 23rd February, 2006 has been placed on record. As per this Notification, the RTI Act, 2005 has been made inapplicable to ‘Armed Police including armed Battalions of PAP’.  
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5.

The Complainant submits that despite the issuance of the Notification, the Respondent is under an obligation to supply the information demanded by him.  He gives the following reasons in support of his contention :-

(i) That the information in question does not relate to deployment or operations of PAP and, therefore, the Notification in question does not take away the right of the Complainant under the RTI Act, 2005.

(ii) That the information relates to his own personal record relating to departmental enquiries against him. He submits that the proviso to Section 24(4) of the RTI Act, 2005, reads as under :-

“Provided that the information pertaining to the allegations of corruption and human rights violations shall not be excluded under this sub-section”.  

(iii) That under the Punishment and Appeal Rules, the information relating to enquiries conducted against a Government employee has to be delivered to him.  

(iv) The Complainant clarifies further that the charges against him do not relate to corruption but pertain to mal-administration and inefficiency in working.  He also clarifies before us that his own cases in respect of Departmental enquiries are still pending before the higher authorities.  The Right to Information Act should assist the complainant in obtaining the information. 
6.

We have given our thoughtful consideration to the submissions made by the parties.  For the reasons recorded hereinafter, we are of the view that the Complainant is not entitled to demand the information in question from the Respondent as it relates to the Armed Battalion of the PAP.  

7.

The submission of the Complainant that as the information does not relate to deployment or operations of PAP, the Notification does not take away the right of the Complainant under the RTI Act, 2005, is without substance.  The Notification dated 23.02.2006 clearly states that the RTI Act, 2005, shall not apply to the organizations mentioned therein.  And one of the organizations mentioned is ‘Armed Battalions of PAP’.  It is thus, clear that the Armed Battalions of PAP have been taken out of the purview of the RTI Act, 2005.   The Notification does not limit its operation only to the deployment/operations of PAP.  The Armed Battalions of PAP have been taken out of the purview of the RTI Act for all purposes.  
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The second submission of the Complainant that as the information demanded relates to his personal record pertaining to the departmental enquiry against him, the Notification in question does not absolve the Respondent from supplying the information is also without merit.  As we have already noticed that the Notification in question takes the Armed Battalions of PAP out of the purview of the RTI Act, 2005 in all respects, it is futile to contend that the Notification will not affect the right of the Complainant to demand information where it relates to his own personal record.  Thirdly, the Complainant submits that under the Punishment and Appeal Rules, the information relating to enquiries against a Government employee has to be delivered to him.  We are not called upon in the instant case to determine the rights of the Complainant under the applicable Punishment and Appeal Rules.  That is not within our purview.  We have only to decide whether under the RTI Act, 2005, the Complainant is entitled to the information demanded by him.  Fourthly, the Complainant submits that the charges against him do not relate to corruption but pertain to inefficiency in working and, therefore, he is entitled to the information demanded despite the issuance of the Notification under Section 24(4) RTI Act, 2005.  We fail to see how the fact that the charges against the Complainant relate to inefficiency and not corruption would make the RTI Act, applicable despite the issuance of Notification under Section 24(4).  This submission of the Complainant is also devoid of merit.  

8.

We hold that on account of the issuance of Notification dated 23.02.2006 by the Government of Punjab under Section 24(4) RTI Act, 2005, the Act does not apply to the Armed Battalions of the PAP.  The Complainant is, therefore, not entitled to seek information from the Respondent under the RTI Act, 2005.  Resultantly, the instant complaint is not maintainable.  

9.

The complaint is, therefore, dismissed.  Copies of the order be sent to both the parties.  
  (Rajan Kashyap)




    
   
   
    Chief Information Commissioner

Chandigarh


Dated:
 05.11.2007







Lt. Gen.P.K.Grover (Retd.)







   State Information Commissioner

STATE INFORMATION COMMISSION PUNJAB



   S.C.O. NO. 84-85, SECTOR-17-C, CHANDIGARH.
Dr. Daisy Walia,

# 2-A, Gurudwara Moti Bagh Colony,

Patiala


.




…….Complainant.







Vs.

Public Information Officer,

O/o Registrar,

Punjabi University,

Patiala.







……..Respondent

CC No. 291 of 2007

ORDER



On 19.09.2007, the decision on the question of imposition of penalty under Section 20 RTI Act, 2005, upon the Respondent was reserved.
2.

The consideration of the question regarding imposition of penalty upon the Respondent PIO under Section 20 RTI Act, 2005, arises in the context of failure by the Respondent to supply the information against item no. (ix) of the demand made by the Complainant.  The information demanded against item no. (ix) is as under :-



“List of experts recommended by ACD of Dance Department for the post of lecturers, Readers and Professor for the sessions 2003-2004, 2004-2005, 2005-2006 & 2006-2007.”  

3.

Initially, the response by the Respondent to this demand for information was that the approved panel for the selection of teachers is confidential information which cannot be disclosed.  Subsequently, however, the stand taken on behalf of the Respondent regarding information against item no. (ix) has been that “the ACD of department of dance had not recommended any list of experts for the session 2003-2004, 2004-2005, 2005-2006 & 2006-2007”  There has, thus, been a definite shift in the stand of the Respondent in so far as the availability of information against item no. (ix) with the Respondent University is concerned.   No reasons were ever given for the inconsistency in the pleas taken by the Respondent in regard to the information against item no. (ix). It has also not been averred that the initial plea was a result of any bona fide mistake.  In these circumstances, we had vide our order dated 23rd May, 2007 had directed the Respondent to supply the information against item no. (ix) to the Complainant within 15 days.  Subsequently vide our order dated 27th August, 2007, the Respondent was called upon to show cause why penalty under Section 20 RTI 
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Act, 2005,be not imposed upon him for not supplying the information against item no. (ix).   

4.

The Respondent has filed his reply dated 13.09.2007 to the show cause notice issued vide order dated 27.08.2007.  In this reply, the stand taken by the Respondent is that while passing the order dated 23.05.2007, the Commission has not taken notice of the Respondent’s reply dated 08.03.2007 wherein the stand of the Respondent was that the ACD of Department of Dance had not recommended any list of experts for the session 2003-2004, 2004-2005, 2005-2006 & 2006-2007. It is further submitted that this stand of the university was reiterated during the hearing held on 13.06.2007.  

5.

As already noted, this subsequent stand of the Respondent runs counter to its initial stand taken on 05th February, 2007.  At no stage has the Respondent made any attempt to take the plea of the initial stand being a bona fide mistake.  No reasons were ever adduced by the Respondent for subsequently taking up a stand which is inconsistent with the initial stand.  Apart from this, vide our order dated 23.05.2007, we had already decided that the Respondent should disclose information against item no. (ix). The Respondent also has not sought any review of this order dated 23.05.2007.  It is, thus, too late in the day to contend that the information demanded against item no. (ix) does not exist.  

6.

We, however, are of the view that the Respondent Public Information Officer is not personally responsible for the inconsistent stands taken by the Punjabi University in regard to the information against item no. (ix). The PIO has obviously been relying upon the information provided by the office of the university.  It is apparent that the error leading to the impasse has been by the office of the Punjabi University and not by the PIO personally.  In these circumstances, we do not consider it to be a fit case for the imposition of penalty upon the Respondent PIO.  The request for the imposition of penalty upon the PIO is, thus, declined.  

7.

The facts and circumstances appearing in this case, however, leave no manner of doubt that the Public Authority that is the Punjabi University, Patiala has approached this matter in a very cavalier fashion.  The office of the Punjabi University has been remiss in not properly applying its mind to the issues involved.  
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It is this laxity on the part of the office of the Punjabi University, Patiala which has resulted in the present faux pas.  We, therefore, consider it to be a fit case for the award of compensation to the Complainant for the detriment/loss suffered by her in having to pursue her complaint before the Commission on a number of dates.  In our view, award of Rs. 5000/- (Rs. Five Thousand only) as compensation to the Complainant would meet the ends of justice.  We order accordingly.  

8.

     We wish to make it clear that the amount of compensation of Rs. 5000/- (Rs. Five Thousand only) shall be paid to the Complainant by the Punjabi University, Patiala.  The PIO shall not be personally liable to pay the compensation awarded to the Complainant.  

9.

Report of compliance with these orders be submitted by the Punjabi University, Patiala within 15 days.  

10.

The case is disposed of.  Copies of the order be sent to both the parties.  
  (Rajan Kashyap)




    
   
   
    Chief Information Commissioner

Chandigarh


Dated:
 05.11.2007







Lt. Gen.P.K.Grover (Retd.)







   State Information Commissioner

STATE INFORMATION COMMISSION PUNJAB

S.C.O. NO. 84-85, SECTOR-17-C, CHANDIGARH.

Shri Pritam Singh (Retd.),

R/o Ferozepur Road, Opp. Gandhi Colony,

Faridkot.







..Complainant

Vs

Public Information Officer

O/o President,

District Bar Association,

District Court,

Faridkot.







..Respondent

CC No. 209 of 2007

ORDER



Arguments in this case were heard on 24.09.2007 and the judgment was reserved.  

2.

The instant complaint dated 24.01.2007 was received in the Commission on 30.01.2007.  The allegations in the complaint are that the Respondent that is the President, District Bar Association, Faridkot has not supplied the ‘register of enrolment of member, register containing the members for the year1982.83 and the details of proceedings in which Sh. K.K.Gupta, Advocate Faridkot was dismembered by the District Bar Association, Faridkot’ which material was demanded by the Complainant under the RTI Act, 2005.  Subsequently, another communication dated 08.03.2007 was received in the office of the Commission on 12.03.2007 which was described as an appeal by the Complainant wherein it was stated that the information sought by the Complainant had been refused by the Respondent on the ground that the Bar Association, Faridkot was not a Public Authority as defined under Section 2(h) of the RTI Act, 2005.  

3.

The basic question arising for decision in this complaint is whether the District Bar Association, Faridkot is a Public Authority as defined under Section 2(h) of the RTI Act, 2005.  

4.

Both the parties to this complaint have filed written arguments on this issue.  In the written arguments dated 17.07.2007 filed by the Complainant, the following points have been raised in support of his plea that the Bar Association, Faridkot is a ‘Public Authority’ for the purposes of the RTI Act, 2005:-
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“(i)
That the Right to Information Act, is applicable to the Bar Council of Punjab and Haryana and as per Section 6 of the Advocates Act, 1961, a Bar Association is under the Bar Council of Punjab and Haryana for the welfare schemes framed for the Welfare of the Advocates.    

(ii)
That the District Bar Association is financed by the State Government and is a body of Advocates and is controlled and substantially financed by the State Government.”

5.

Per contra, the plea taken by the Respondent is that the District Bar Association, Faridkot is not a ‘Public Authority’ under the RTI Act, 2005.  According to the Respondent, a District Bar Association is a private body/association of Advocates which has not been constituted by any Statute.  It is further submitted that the Respondent Bar Association is in no way controlled by any Government nor are any funds received by it from the Government. The funding of the Bar Association is only through the contributions made by its members.  It is further submitted that the Bar Council for the States of Punjab and Haryana has nothing to do with the District Bar Association, Faridkot.  It is stated that the District Bar Association, Faridkot does not come under the control of Bar Council for the States of Punjab and Haryana nor is the Bar Council, a parent body qua the Respondent.  

6.

Perusal of the relevant provisions of the Advocates Act, 1961, shows that Bar Associations are not created thereunder.  The Bar Associations are voluntary associations of Advocates practising at a particular place or court/s.  These are funded by the contributions made by the members of such associations.  These associations are formed by the Advocates only for the purpose of providing certain facilities to their members.  These Bar Associations are, thus, purely private bodies with no statutory flavour.  These are neither controlled nor financed directly or indirectly by the appropriate Government. The submission on behalf of the Complainant that the Bar Council for the States of Punjab and Haryana is a parent body in relation to the District Bar Associations and that the District Bar Associations are controlled by the Bar Council/s does not find any support from the provisions of the Advocates Act, 1961.  Bar Council of India and the State Bar Councils have been created by the Advocates Act, 1961 and are thus, statutory bodies.  These Bar Councils are bodies corporate having perpetual succession and a common seal.  Section 6 of the Advocates Act, 1961 delineates the functions of the State Bar Councils.  These functions, primarily are the admittance of Advocates on their rolls,                          Contd….P/3
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to entertain and determine cases of misconduct against Advocates, to safeguard  the rights/privileges/interests of the advocates, to promote the growth of bar associations for the effective implementation of the welfare schemes and to promote and support law reform.  The mere fact that the Advocates Act, 1961, castes a duty upon the Bar Councils to promote the growth of bar associations for the purpose of implementation of welfare schemes for the Advocates does not, by any stretch of imagination, mean that the District Bar Associations are controlled by the Bar Council or are the progeny thereof.  District Bar Associations are not even under the regulatory control of the Bar Council.  Apart from the foregoing, as per the definition of the Public Authority in the Section 2(h) RTI Act, 2005, for a non-government organisation to be a Public Authority, it has to be a body owned, controlled or substantially financed by the appropriate Government which in the instant case would be the Punjab Government.  Therefore, even assuming for the sake of argument, that the Bar Association is controlled by the Bar Council, it would not bring the District Bar Association within the definition of ‘Public Authority’ under Section 2(h), inasmuch as the Bar Council for the States of Punjab and Haryana is not the same thing as the appropriate Government.  

7.

We are, thus, of the view that the Respondent that is the District Bar Association, Faridkot is not a ‘Public Authority’ within the meaning of Section 2(h) of the RTI Act, 2005.  The Respondent is, therefore, under no obligation to provide the information demanded by the Complainant under the RTI Act, 2005, as the said Act does not apply to the Respondent.  The complaint is, accordingly, dismissed.  
  (Rajan Kashyap)




    
   
   
    Chief Information Commissioner

Chandigarh

Dated: 05.11.2007







Lt. Gen.P.K.Grover (Retd.)







   State Information Commissioner

STATE INFORMATION COMMISSION, PUNJAB

SCO No. 84-85, Sector 17-C, CHANDIGARH.
Sh.Faquir Chand Sharma,

Superintendent,

F-153, Rajpura Colony,

Patiala.






……..……......Appellant







Vs.

Executive Engineer,

Provincial Division No.1,

PWD, (B&R),Patiala.















     …………….….Respondent


AC No. 67 of 2006

ORDER


Arguments in this case were heard on 18.07.2007 and the judgment was reserved.  

2.

The facts are that vide application dated 18.07.2006, the Appellant, a Superintendent in the office of Public Works Department, Punjab demanded information from the Respondent by way of copies of his Annual Confidential Reports for the period 01.04.2000 to 31.03.2006.  Respondent declined this request of the Appellant, stating that the information demanded is exempt from disclosure under Section 8 of the RTI Act, 2005.  

3.

Initially, this matter was fixed for hearing before Hon’ble Mr. R.K.Gupta, SIC.  The Hon’ble Mr. R.K.Gupta, SIC, however, vide his order dated 10.11.2006 desired that this matter be heard by a Full Bench as the decision on the question arising in the case was likely to have far reaching consequences.  A Full Bench comprising Chief Information Commissioner, Mr. R.K.Gupta, SIC and Er. Surinder Singh, SIC was, therefore, constituted for hearing this matter and Mr. Brij Mohan Lal, Advocate was appointed as amicus curiae.  Arguments before the Full Bench were heard on 18.07.2007.  In addition to the Respondent Public Authority, the arguments were also addressed in support of the Respondent by the Additional Secretary, Personnel.  Written submission dated 19.09.2007 has also been filed by the Department of Personnel  

4.

The question that arises for decision in this case is :- 

“whether an employee is entitled, under the RTI Act, 2005, to have access to his Annual Confidential Reports?” 

5.

 The case as pleaded on behalf of the State Government/the Respondent is that ACRs of an officer are not required to be disclosed to him under the RTI Act, 2005.  The arguments put forth are as under :-
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(a)
 The information comprised in an ACR is held by the State in a fiduciary relationship and, therefore, in terms of clause (e) of Section 8(1) RTI Act, 2005, unless larger public interest warrants to the contrary, it is exempt from disclosure.  


(b)
The information in question relates to personal information, the disclosure of which has no relationship to any public activity or interest and, therefore, clause (j) of Section 8(1) RTI Act, 2005, is squarely attracted.  The contents of an ACR can only be disclosed if it is established that larger public interest would justify such disclosure.  A decision rendered by the Central Information Commission in CIC/AT/A/2006/0069-13 July, 2006 has also been cited by the Respondent in support of this contention.     


(c)
As per the provisions of the Government Instructions No. 1485-ASI-GI/7762 dated 1st March, 1961, the confidential reports are not to be communicated or shown to the officer concerned except to the extent of communicating the adverse remarks.  



We shall deal with the submissions made by the Respondent seriatum:-

6  

Re : (a)


Clause (e) of Section 8(1) RTI Act, 2005, reads as under :-



“Information available to a person in his fiduciary relationship, unless the competent authority is satisfied that the larger public interest warrants the disclosure of such information”.  



The purport of this clause on a plain grammatical construction is that in a case where certain information is available to a person (meaning thereby, a Public Authority) in a fiduciary relationship, it is exempt from disclosure to third parties.  A fiduciary relationship is a relationship akin to a trust.  The holder of information in a fiduciary capacity is a trustee and he holds the information for the benefit of the cestui que trust (that is the beneficiary of trust).  Since the trustee holds the information for the benefit of the person to whom the information relates, the intendment behind the statutory provision (clause ‘e’) is that it be exempted from disclosure unless the larger public interest warrants otherwise.  This clause, that is, clause (e) would be attracted only when third parties seek information pertaining to the beneficiary of the trust in the hands of the Public Authority (holding information as a trustee for the person to whom it relates).  It is, thus, seen that the necessary        
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pre-condition for the applicability of Clause (e) supra is that the Public Authority holds the information as a trustee for the person to whom the information relates.  The Public Authority is, therefore, expected to keep that information confidential so that the interests of the beneficiary of the trust are not in any manner harmed.  The refrain against disclosure of information of this nature can only be overridden where the larger public interest so warrants.  In the case of an ACR, however, none of the essential ingredients of clause (e) exist.  The Public Authority does not hold information contained in an ACR as a trustee for the employee concerned or for any other person.  This information is available with the Public Authority mainly for the purpose of assessing the performance of the employee in the discharge of his duties.  This information is the basis on which the Public Authority takes decisions on issues pertaining to the service of the employee, to wit, confirmation, crossing of efficiency bar, promotion, compulsory retirement et al.  We are of the view that clause ‘e’ of Section 8(1) RTI Act, 2005, is of no avail to the Respondent as this clause does not render exempt the disclosure of information contained in an ACR to the concerned employee.                 
7 

Re : (b) 



Clause (j) of Section 8 (1) of RTI Act, 2005, reads as under :-

“Information which relates to personal information the disclosure of which has no relationship to any public activity or interest, or which would cause unwarranted invasion of the privacy o f the individual unless the Central Public Information Officer or the State Public Information Officer or the appellate authority, as the case may be, is satisfied that the larger public interest justifies the disclosure of such information.” 

This clause exempts from disclosure personal information that has no relationship to any public activity or interest.  The information contained in an ACR is, no doubt, information that can be characterised as personal.  The status, however, of the information being personal in nature does not by itself bring the contents of an ACR within the exemption carved out by clause (j) supra.  To come within the exemption, the personal information must be such as has no relationship to any public activity or interest.  The primal question that needs to be answered in this backdrop is whether the information contained in an ACR has any relationship with any public activity or interest.  We have given anxious consideration to this aspect and are of the view that ACR entries pertaining to an employee are 
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inextricably linked to the public interest. The entries in an ACR represent the assessment of the work and conduct of the concerned employee made by his superior officers.  The work performance evaluated relates to the discharge of official duties in which the public has vital interest.  The materials appearing in the ACRs are the basis for adjudging if the concerned official can be with entrusted more strenuous responsibilities or the reverse.  The entire object of human resource management in public employment is to energise the administrative machinery in the public interest.  The recording of ACRs and utilising the materials therein is only one of the means through which the officialdom is kept streamlined and responsive to the demands of public administration.  It cannot, therefore, be imagined that the ACR entries bear no relationship to any public activity or interest.  
This question also came up before the Tripura Information Commission in Appeal No. 04 of 2006-07.  While upholding the right of an employee to have access to his ACRs, the Tripura Information Commission reasoned as under:-



“The service records of a public servant are maintained for his services rendered for the public administration in public interest and, therefore, cannot be termed to be in personal interest.  The Supreme Court in a judgment passed in the case of Babu Ram Verma V. State of Uttar Pradesh (1971) 2 Serv. L.R. 659 has interpreted that the expression ‘public interest’ in common parlance means an act beneficial to the general public and an action taken for public purpose.  Though the word ‘personal’ has not been defined in the Act, but according to the Concise Oxford Dictionary (10th edition), the word ‘personal’ means affecting or belonging to a particular person, involving the presence or action of a particular individual or concerning a person’s private rather than professional life.  Writing and maintenance of ACRs is a part of normal functioning of the Government.  These records are created by the Government to be used for promotion, gradation, deputation, premature retirement etc. of Government servants, which are done always in public interest only.  Therefore, the records of service including the ACRs must be regarded as falling within the scope of the expression of public interest.  So, we are unable to accept the contention of the Respondent that for the larger public interest, the documents cannot be allowed to be inspected by the Appellant.  On the contrary, we are of the view that the record pertaining to maintenance of ACRs are not personal in nature as viewed by the Respondent.  So, the Appellant has the right to inspect his ACRs-dossiers.” 




We are in agreement with the afore-extracted view taken by the Tripura Information Commission.  



The Respondent has relied upon a decision of the Central Information Commission in CIC/AT/A/2006/0069-13 July, 2006 to contend that the ACR entries are exempt from disclosure to the concerned employee.  The reasoning adopted by the Hon’ble Central Information Commission for taking this view is extracted hereinbelow :-      
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“In regard to the annual confidential report of any officer, it is the view that what is contained therein is undoubtedly personal information about that employee.  The ACRs are protected from disclosure because arguably such disclosures seriously harm interpersonal relationships in a given organization.  Further, the ACR notings represent an interaction based on trust and confidence between officers involved in initiating, reviewing or accepting the ACRs.  These officers could be seriously embarrassed and even compromised if their notings are made public.  There are thus reasonable grounds to protect all such information through a proper classification under the Official Secrets Act..”



With respect, we are unable to agree with the reasoning given by the Central Information Commission in the aforementioned case.  As per Section 8(1)(j) personal information is exempt from disclosure only where it has no relationship to any public activity or interest.  Conversely put, the moment it is shown that personal information has a linkage with public activity/interest, Section 8(1)(j) shall have no applicability and thus, it would be obligatory for the Public Authority to disclose the information.  It is not permissible to add to or subtract from the provisions of a statutory Enactment while interpreting it.  The legislative intent has to be gathered from the plain meaning of the language used in the Statute. The reasons for the acceptance of the plea of exemption regarding the ACRs in the aforementioned judgment by the Hon’ble Central Information Commission are that such disclosure is likely to cause embarrassment to the officers involved in writing the ACRs and that it would tend to harm inter-personal relationships in a given organisation.  These considerations are not germane to the issue in hand as clause (j) of Section 8(1) does not recognize any such grounds for the conferral of exemption on personal information which is shown to have a genuine relationship with public activity or interest. It is further relevant to note here that any adverse comments about the performance of an official contained in an ACR are invariably to be communicated to the person concerned.  The reasoning is that such disclosure would enable the official adversely commented upon to improve.  If the superior authority making negative comments in an ACR is not embarrassed in doing so, it is reasonable to expect that recording comments that are not adverse would not embarrass the reporting officer, or compromise his objectivity.  This aspect is discussed in the later part of our order in addressing part (c) of the submission of the Respondent


We also wish to place on record another submission made by the learned amicus curiae in support of his plea that the ACR entries are not   exempt   
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from   disclosure to the concerned employee under Section 8(1)(j).  The learned amicus curiae submitted that while interpreting clause (j), the pre-existing legal position regarding the disclosure of ACRs should also be kept in mind.  Amicus Curiae cites a decision of the Hon’ble Supreme Court of India in ‘State of U.P. Vs. Yamuna Shanker Misra and another’ 1997 (4) SCC 7 that the communication of confidential reports to the employees would ‘pave way for amends by the erring subordinate Officers or to improve the efficiency in service.’  The submission is that even prior to the passing of the RTI Act, 2005, the Hon’ble Apex Court has taken the view that the ACR entries should be communicated to the concerned employee where these are adverse and also where it is desired to bring about an improvement in the working of the concerned employee by apprising him about the deficiencies detected in his performance.  The learned amicus curiae submits that the RTI Act, 2005, has not in any manner curtailed the pre-existing rights pertaining to information.  While interpreting the provisions of Section 8, according to him, the spirit and intendment behind the passing of the RTI Act, must be kept in mind.  According to him, if the adverse entries in an ACR are compulsorily communicable, no valid reason can be comprehended for denying the disclosure of the remaining ACR entries.  We find sufficient force in the submission made by the learned amicus curiae.  


 We, therefore, hold that the exemption under clause (j) supra is also not available to the Respondent to deny the information sought by the Appellant.  
8 

Re : (c)


The Respondent submits that the existing instructions and guidelines pertaining to ACRs have stood the test of time well.  According to him, there is no compelling need to make a departure from the established practice in this behalf.  The view that the provisions of the Government instructions are sacrosanct is misplaced.  The Right to Information Act, 2005, is a legislative measure passed by the Parliament.  Government instructions cannot override statutory prescriptions.  On the contrary, rules and instructions have to give way to the legislative command enshrined in the RTI Act, 2005.  It also deserves to be understood that the RTI Act, 2005, is a progressive measure aimed at bringing about greater transparency in the working of the Government.  In our view keeping officials informed about how their superiors assess their performance would only result in an improvement in the over all work environment.  Even otherwise, the existing position (as per the Government
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instructions), appears to be quite untenable.  There is no conceivable justification for providing that only these entries in an ACR that contain adverse remarks or assessment of excellent performance deserving a letter of appreciation are to be disclosed to the concerned employees, while the ‘fair, average, good or very good’ entries are to kept under the wraps. It cannot be logical to hold that only employees at the two extremes of quality, the incompetent and the superlative, deserve to be informed about their output.  The existing Government instructions/guidelines, therefore, suffers from an inherent incongruity. If communicating adverse remarks is expected to motivate the employee concerned to improve, allowing him to know that his performance has been evaluated as, say, average, satisfactory, good or very good, should surely encourage him to perform to the next higher level of his potential.  The provisions in the RTI Act, 2005, have resulted in rectifying this anomalous position.  We are convinced that permitting the disclosure of ACR entries to the concerned employees as per the RTI Act, 2005, would lead the reporting officers to be more fair and objective in their assessment.  This should lead to an overall betterment of the morale of the employees and a consequential improvement in administration.  The submission of the Respondent based on the sacrosance of Government instructions is, therefore, also rejected.  

9.

In view of the foregoing, we hold that the Appellant is entitled to the information sought by him in the instant case.  

10.

We, therefore, direct the Respondent to deliver to the Appellant the information demanded, that is, the copies of his ACRs for the period 01.04.2000 to 31.03.2006 within a period of 15 days.  

11.

To come up for confirmation of compliance on 12.12.2007 at 3.00 PM.  Copies of the order be sent to both the parties.



  (Rajan Kashyap)




    
   
   
    Chief Information Commissioner

Chandigarh

Dated:
  05.11.2007








(R.K.Gupta)
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