STATE INFORMATION COMMISSION, PUNJAB
SCO No. 84-85, 2nd Floor, Sector 17-C, CHANDIGARH.

Shri Jasvir Singh s/o Shri Karambir Singh,

r/o House No.523-B, Mall Road, Model Town,Jalandhar-144003.
_______ Complainant.

      




Vs.

The Public Information Officer

o/o the Chairman, NRI Sabha-cum-Divisional Commissioner,

Jalandhar Division, Jalandhar-144003.



    _______ Respondent.

CC No. 2791  of 2010

ORDER:



This complaint has been preferred by Shri Jasvir Singh under Section 18 of the Right to Information Act, 2005 on the plea that he had sought some information from NRI Sabha Punjab, Jalandhar  on 25.05.2010 but the information was declined on the ground that the Sabha is not a public authority but a private NGO formed for the welfare of Non-resident Indians.

2.

On 26.11.2010, when the case came up for hearing before the Single Bench, it was referred to a Larger Bench of the Commission which heard the matter on 6.12.2010.

3.

The plea of the complainant is that NRI Sabha may be a private body, registered under the Societies Registration Act, but it is a public authority for following two reasons:-

(i)
Punjab Govt. is in virtual control of the NRI Sabha.  The Sabha is being run by State Govt. officials.

(ii)
Secondly, the Sabha receives substantial financial assistance from the State Govt. and therefore, is a public authority within the meaning of Section 2(h) of the Right to Information Act, 2005.  
Section 2(h) is reproduced:-
“(h)
“public authority” means any authority or body or institution of self-government established or constituted,--

(a) By or under the Constitution ;

(b) By any other law made by the Parliament;

(c) By any other law made by State Legislature;

(d) By notification issued or order made by the appropriate Government, and includes any—

(i) Body owned, controlled or substantially financed;

(ii) Non-Government Organisation financed, directly or indirectly by funds provided by the appropriate Government;
4.

In support of this contention, the complainant has relied upon the Constitution of NRI Sabha, a copy of which has been placed on record.  The very title page of this Constitution state “Constitution of NRI Sabha, Punjab” (a society registered with the approval of Govt. of Punjab).  The central office of the Sabha is shown to be at the office complex of Commissioner, Jalandhar Division, Jalandhar.  The objectives of the Sabha states that it will be run by the involvement of the Govt./Government officers. The Chief Minister of Punjab is the Chief Pattern of the Sabha and enjoys the powers to nominate five persons to the International Board of Governors and five persons to the State Advisory Board.  The powers of Chief Minister-cum-Chief Pattern are given at Sr. No.VI of the Constitution of Sabha.  These powers are extensive and intrusive. A person nominated by the Chief Minister presides over the Advisory Board as a pattern, whereas International Board of Governors is presided over by the Chief Minister of Punjab himself.

5.

In para 4 of the Constitution under the title “Objectives of NRI Sabha Punjab” at Clause No.VI, it is stated that the Sabha is “to act as an agency of State Government for promoting the welfare of NRIs of Punjab”.

6.

Not only at the Apex level, but even at the Division Level, Divisional Commissioner, Jalandhar or the NRI Commissioner of the State Government is the Chairman of the NRI Sabha.  Apart from the multifarious functions of the Commissioner-cum-Chairman, clause-D of para 7 states that it will be the duty of the Commissioner-cum-Chairman of the Sabha to see over the working of its affairs.  The Chairman enjoys the powers to suspend or null any resolution of the executive body.

7.

The Executive Director of the Central Sabha is answerable to the Divisional Commissioner-cum-Chairman who has the powers to issue any direction to the Executive.

8.

The NRI Sabha has district units which are also chaired by the Deputy Commissioner of the concerned district.  At the Tehsil level, Sub Divisional Magistrates are the Chairmen.

9.

Bye laws of the Sabha are to be formulated by the Chairman in consultation with the Central Executive. 
10.

 Lastly it was argued that if the Sabha is to be wound up, all its assets shall vest in the State Government.
11.

Attention has also been drawn to a letter issued by a Special Executive Officer-cum-Principal Secretary to the Chief Minister, Punjab vide No.1198/CMO/NRI/1643 dated 4.10.1999:-
“i/eo w"i{dk n?BHnkoHnkJhH ;Gk d/ fJbktk e'Jh j'o ;Gk fJ; wzst bJh fifbnK iK vthiBK ftu pDkJh ikt/ sK w[y wzsoh ih dh gqtkBrh T[gozs pDkJh rJh ;Gk dh wjZssk xN ikt/rh. fJ; bJh w?B{z jdkfJs j'Jh j? fe nkg B{z p/Bsh eoK fe i/eo fe;/ nfXekohtb'A nfijh e'Jh ;Gk fe;/ vthiB iK fibQ/ ftu pDkJh rJh j? sK T[; B{z s[ozs pzd eo fdsk ikt/ ns/ Gfty ftu th nfijh fe;/ ;Gk B{z pDkT[D ;zpzXh e'Jh ekotkJh BK ehsh ikt/ ns/ Bk jh nfijh ;Gk dk ps"o gZdth ti/A w?Apo pD/"

12.

Coming to the issue of funding of the Sabha, it was argued that Government provides 75% matching grant for providing basic infrastructure for development projects in Plan Scheme NRI-I for NRI sponsored Community Welfare Project.  It was argued that that this shows that the Sabha is substantially funded by the Government and is therefore a public authority within the definition of Section 2(h) of the Right to Information Act, 2005.
13.

The respondent on the other hand has argued that NRI Sabha does not receive any funds from the State Government.  The Plan Scheme NRI-1 referred to by the complainant, it was submitted by the respondent does not relate to NRI Sabha. Rather, under this scheme, grant is provided to individual NRIs who contribute atleast 25% of funds from their own sources for executing development works in Urban and Rural Areas.  It was categorically stated by the respondent that it has not received any grant or funds from the State Government.

14.

As regards, the Hon’ble Chief Minister of Punjab being the Pattern of the Sabha or other Government officials being on the various bodies of the Sabha, it was pleaded that they are only symbolic figures without any powers and do not excise any effective control over the affairs of the NRI Sabha. The powers vest in the General Body of NRI Sabha or in the elected Office Bearers.  The Govt. exercises no control, within the meaning of Section 2(h) of the Right to Information Act, 2005, over the NRI Sabha which is a private registered society run and managed by the NRIs. It was submitted that the respondent is not a public authority and the RTI Act does not apply to it.
15.

The respondent has relied upon the following authorities:-

(i)

The respondent has cited judgment of Hon’ble Supreme Court in Pardeep Kumar Visvas vs. Indian Institute of Chemical Biology (Civil Appeal No.992/2002) decided on 16.4.2002 reported in 2002(2) SCT-1067.  

(ii)

AIR 2009 (Bombay) 163 Bhaskarrao Shankarrao Kulkarni vs. State Information Commission wherein it was held that RTI Act  (22 of 2005)-Section 4-public trust-not created by Govt. or Parliament and not substantially financed by Govt.- is not covered by definition of public authority-it would not be bound by Provisions of RTI Act.
(iii)

AIR- 2010- Uttra Khand- 72, wherein it was held that schools or institutions privately funded and which is not owned or controlled by the Govt.- Cannot come within the definition of ’public authority’ and PIO cannot compel such schools to furnish information under the RTI Act.

(iv)

AIR -1980-Delhi-128- wherein it was held that Army Welfare Housing Organisation, which is registered under Societies Registration Act, 1860 is not an instrumentality or agency of  Govt. So not a public authority and hence not amenable to Writ Jurisdiction.

(v)

AIR-1981-Supreme Court-212, is an authority on Article 12 of the Constitution relating to meaning of other authorities under the control of Government of India.
16.

We have heard the parties and examined the documents and the record. The contention of the respondent that NRI Sabha does not receive any funds from the State Government appears to be correct.  The only evidence to this effect given by the complainant is reference to the Plan Scheme NRI-1 which relates to funding individual NRIs for development works.  No fund is provided under this scheme to NRI Sabha. Therefore, it must be held that the NRI Sabha has not been funded by the State Government.

17.

Coming to the second issue that Government exercises control over NRI Sabha, a plain reading of its constitution shows that Government officials at all levels of NRI Sahba’s organization play important role in decision making. They virtually run the affairs of the Sabha.  The role of the Govt. is not only advisory or of a facilitator but its control is extensive and intrusive, amounting to virtually managing the organization.  The Government officials also play a key-role in the formation of Sabha and its registration under the Societies Registration Act.  The constitution of the Sabha states that in case it is wound up, all its assets will vest in the Govt.

18.

In view of the above provisions, the inescapable conclusion is that Government exercises direct effective control over the Sabha and its affairs. This control falls within the scope of Section 2(h)(d)(i) of the Right to Information Act, 2005 and therefore, the respondent is a public authority.

19.

The authority cited by the respondent at Sr. No.(i), (iv) and (v) of para 15 of this judgment do not relate to RTI Act which came into force in 2005.  These authorities are either of a period prior to 2005 or they deal with the definition of State under Article 12 of the Constitution of India and therefore, are not relevant to the provisions of the Right to Information Act.  The other two authorities at Sr. No.(ii) and (iii) are also not relevant to the facts of this case, as in the complaint case under our consideration the Govt. exercises an intrusive and pervasive control over the affairs of the NRI Sabha.
20.

In conclusion, it must be held that NRI Sabha is a public authority within the meaning of Section 2 (h) of the Right to Information Act, 2005.  That being so the PIO shall deal with the original RTI request of 25.05.2010 in accordance with the provisions of the Right to Information Act, 2005 within 15 days.
21.

To come up on 20.01.2011 at 12.30 PM. 

(D.S.Kahlon),


( P.P.S. Gill),


 (R.I. Singh)

State Information Commissioner.   State Information Commissioner.   Chief Information Commissioner.

Dated : 30.12.2010.
